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United States Court of Appeals for the 

District of Columbia 


1 Docket No. 75130. 

i 

The Fairmont Creamery Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Appearances. 

For Taxpayer: Frank L. Warfield, Esq., 

Stanley Worth, Esq., 

For Comm’r.: H. D. Thomas, Esq., 

C. M. Randall, Esq., 

Docket Entries. 

1934 

Mar. 19—Petition received and filed. Taxpayer [notified. 

(Fee paid) j 

“ 19—Copy of petition served on General Counsel. 

Apr. 6—Answer filed by General Counsel. 

9—Notice of the appearance of Frank L. ^Varfield 
as counsel for taxpayer filed. 

12—Copy of answer served on taxpayer. 

Aug. 24—Hearing set Nov. 1, 1934. i 

Oct. 9—Motion for Circuit Hearing in Omaha, Nebr. filed 

by taxpayer. 10/10/34 granted. 

I 

i 

2—Hearing set for week of June 3, 1935 at [Omaha, 
Nebr. 

15—Motion for hearing June 7,1935 in Omaha, Nebr. 

filed by taxpayer. 5/16/35 granted. 

15—Notice of the appearance of Stanley Worth filed. 
7—Hearing had before Mr. Smith, Div. 5 on merits. 
Amended petition filed. Copy served. $tipula- 
tion of facts filed. Petitioner’s brief due July 18, 
1935—respondent’s brief due August 2, 
petitioner’s reply brief due August 15, 1 
24—Transcript of hearing of June 7, 1935 fil 
6—Answer to amended petition filed by General 
Counsel. 

9—Reply to answer to amended petition filed jby tax¬ 
payer. 7/10/35 copy served. 
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Jul. 1C—Copy of answer to amended petition served on 
taxpayer. 

“ 15—Brief filed by taxpayer. 7/16/35 copy served. 

Aug. 2—Reply brief filed by General Counsel. 

“ 1-1—Reply brief filed by taxpayer. 8/15/35 copy 

served. 

Nov. IS—Memorandum opinion rendered, Mr. Smith, Div. 
5. Judgment will be entered under Rule 50. 

Dec. 10—Notice of settlement filed by General Counsel. 

“ 12—Hearing set Jan. 8, 1936 on settlement. 

“ 30—Consent to settlement filed by taxpayer. 

1936 

Jan. 9—Decision entered, Mr. Smith, Div. 5. 

“ 16—Stipulation of venue filed. 

44 16—Petition for review by U. S. Court of Appeals 

of the District of Columbia with assignments of 
error filed by taxpayer. 

“ 16—Proof of service filed. 


M; r. 16—Motion for extension to May 16, 1936 to 
complete and transmit record filed by taxpayer. 

“ 16—Order enlarging time to May 16, 1936 to prepare 

and deliver record entered. 

“ 16—Agreed praecipe filed—proof of service thereon. 

“ 19—Agreed statement of evidence lodged. 

“ 21—Agreed statement of evidence approved and or¬ 

dered filed. 

3 U. S. Board of Tax Appeals. 

Filed March 19,1934. 

United States Board of Tax Appeals. 

Docket No. 75130. 

The Fairmont Creamery Company. Omaha, Nebraska, 

A Corporation, Petitioner , 

vs: 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 
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1 i 

sioner of Internal Revenue in liis notice of deficiency dated 
January 20, 1934 and as the basis of its proceeding* alleges 
as follows: 

(1) The petitioner is a Delaware corporationj with its 
principal place of business in Omaha, Nebraska, ^nd is the 
parent corporation of a consolidated group acting |for itself 
and its subsidiaries in accordance with agreement between 
the companies, as stated in Respondent’s notice of de¬ 
ficiency. 

(2) The notice of deficiency (copy of which is attached 
hereto and marked Exhibit “A”), was mailed to! the tax¬ 
payer on January 20, 1934. 

(3) The taxes in controversy are income taxe*| for the 
calendar year 1930 in the amount of $5,647.12. 

(4) The determination of tax set forth in said notice of 
deficiency is based upon the following errors; 

(a) The Respondent erred in adding to the taxable 
4 income of the Petitioner the sum of $4,120.89 Revert 
Dividends. 

(b) The Respondent erred in including in the taxable in¬ 
come of the Petitioner as interest received the sum of 


$52,929.98 representing Dividends not actually paid 
to stockholders. 

(c) The Respondent erred in adding to the taxable in¬ 
come of the Petitioner the amount of $1,511.03 “de¬ 
preciation on appreciation”, at Appleton, Wisconsin. 

(d) The Respondent failed and refused to allow jas a de¬ 
duction in determining Petitioner’s taxable income 
the amount of $3,000.00 fee paid to the State of Ne¬ 
braska for permit to the Parent Corporation to do 
business in that state. 

(e) The Respondent failed and refused to allow as a de¬ 
duction in determining Petitioner’s taxable income 
the amount of $1,564.00 so-called Donations. 

(f) The Respondent erred in adding to the taxable in¬ 
come of Petitioner, Nebraska Corporation, the 
amount of $2,218.16 representing loss on exchange of 
assets principally machinery, equipment andl autos. 

(g) The Respondent erred in adding to the taxable in¬ 
come of the Petitioner the following amounts repre¬ 
senting “depreciation on appreciation” or reduction 
in loss sustained on Assets sold, as follows: 


4 


THE FAIRMONT CREAMERY COMPANY VS. 


Depreciation on Appreciation $3,266.57— 

Keystone Creamery Company 

Loss reduced, Sale of Assets $935.09— 

Keystone Creamery Company 

Loss reduced, Sale of Assets $4,189.52— 

Real Ice Cream Company and 
Goldenrod Creamery Company 

5 Depreciation on Appreciation $5,943.43 

Real Ice Cream Company and 
Goldenrod Creamery Company 

Loss eliminated, trade of Assets $579.27— 

Real Ice Cream Company and 
Goldenrod Creamery Company 

Depreciation on Appreciation $1,188.16— 

Alliance Creamery Company 

Depreciation on Appreciation $553.95— 

Silver Springs Creamery Company 

(h) The Respondent erred in not allowing* as a deduction 
in determining the net taxable income of Petitioner, 
the amount of $8,819.51 loss sustained on dissolution 
December 2, 1930 of the Koser Dairy & Ice Cream 
Company. 

(i) The Respondent erred in adding to the taxable in¬ 
come of the Petitioner the amount of $448.96 “de¬ 
preciation on appreciation ”. Koser Dairy & Ice 
Cream Company. 

(j) The Respondent erred in not allowing as a deduction 
in determining the net taxable income of the Peti¬ 
tioner, the amount of $45,069.39 loss sustained on 
dissolution in 1930 of the Paden-Thompson Company 
and Liberal Produce Company. 

(k) The Respondent erred in adding to the taxable in¬ 
come of the Petitioner the amount of $1,318.21 “de¬ 
preciation on appreciation”, Paden-Thompson Com¬ 
pany. 

5. The Facts upon which the Petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the year 1930 certain employees who had 
purchased common stock of the Petitioner on the in- 
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stallment plan surrendered or cancelled jsuch con¬ 
tracts, which provided for return to the employee of 
all cash paid in with interest and for return to the 
Petitioner of Dividends declared on such stock in the 
sum of $4,120.80 which was bv Petitioner credited 
back to its surplus account, but by Respondent added 
to Petitioner’s taxable income in error. 

(b) During the year 1930 Petitioner declared several 
Dividends on its common stock and included there¬ 
with dividends applicable on several thousand shares 
of stock subscribed for by employees who yere pay¬ 
ing for it on the installment plan, but undeif the con¬ 
tract. with each employee the Petitioner retained pos¬ 
session of the stock with full right to cancel contracts 
if not fully paid for. Dividends on such stock in the 
amount of $52,929.98 were retained by Petitioner in 
lieu of interest due on employees stock purchase Con¬ 
tracts, and this amount of $52,929.98 was included in 
Interest received and included in taxable income in 


the tax return of the Petitioner, in error. 

(c) Early in 1929 Petitioner acquired by stock purchase 
the Mory Ice Cream Company, Stevens Pjoint and 
Appleton, Wisconsin. In order to bring value of As¬ 
sets acquired up to Purchase price paid, the book 
value of Machinery and Equipment was increased by 
the amount of $14,425.36. The Mory Ice Cream Com¬ 
pany was dissolved December 31, 1929 and the Re¬ 
spondent refused to allow in 1929 the loss of $14,- 
425.36 sustained on dissolution, also refused to allow 
deduction of “depreciation on appreciation in 
amount of $1,599.67 based on this amountj of $14,- 
425.36. The year 1929 is now before your Honorable 
Board, and decision on these points will govjern with 
respect to this 1930 item of $1,511.03 “depreciation 
on appreciation” deducted by Petitioner in its tax 
return for 1930, but not allowed by the Respondent. 

(d) In order for the Parent Corporation to transact busi¬ 
ness in the State of Nebraska a fee of $3,00b.00 was 
paid to the State of Nebraska in 1930 and claimed as 
a proper deduction in its tax return by Petijioner in 
determining its net taxable Income, but notj allowed 
by the Respondent. 
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(e) During the calendar year 1930 the Petitioner, in 
order to retain the patronage of its customers and in¬ 
crease its business paid out various amounts totalling 
$1,564.00 and shown in detail in Respondent’s notice 
of deficiency, attached hereto, on page four (4). Pe¬ 
titioner claims these are ordinary and necessary ex¬ 
penses as they take the place of advertising. These 
items were deducted in Petitioner’s income tax re¬ 
turn but disallowed by the Respondent. 

(f) During the Calendar year 1930 Petitioner had trans¬ 
ferred from several of its plants to other plants cer¬ 
tain machinery and equipment at a loss, also traded 
in old Automobiles on new ones at a loss, amounting 
to a total loss of $2,218.16 which was taken as a de¬ 
duction in Petitioner’s income tax return for 1930 but 
disallowed by the Respondent. 

(g) In purchasing the Capital Stock of the following Cor¬ 
porations the Petitioner paid a price in excess of the 
net book value, and added such excess cost to the book 
value of Buildings, Machinery and Equipment, and 
in its income tax returns claimed depreciation on 
such increased values which in fact represents cost 

8 to the Petitioner. 

The Respondent has refused to allow such “deprecia¬ 
tion on appreciation” and has also refused to allow 
as a loss sustained on dissolution of such Corpora¬ 
tions, the amount set up as appreciation. These ques¬ 
tions are at issue for year 1929 now pending before 
your Honorable Board, also at issue in this Petition 
for year 1930, and Petitioner respectfully asks for 
your decision on these points, whether Petitioner is 
entitled to deduction of loss on dissolution of such 
subsidiary corporations, or is the Petitioner entitled 
to depreciation on the appreciated values. 

For year 1930 the Respondent disallowed as deduc¬ 
tions the following amounts, based on such apprecia¬ 
tion, which said deductions were taken in Petitioner’s 
tax return 

Depreciation on Appreciation $3,266.57— 

Keystone Creamery Company 

Loss reduced, Sale of Assets 
Kevstone Creamerv Companv 


$935.09— 
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$4,189.52- 


$5,943.43- 


$579.27—L 


Loss reduced, Sale of Assets 
Real Ice Cream Company and 
Golden rod Creamery Company 

Depreciation on Appreciation 
Real Ice Cream Company and 
Golden rod Creamery Company 

Loss eliminated Trade of Assets 
Real Ice Cream Company and 
Gol den rod Creamery Company 

Depreciation on Appreciation 
Alliance Creamery Company 

Depreciation on Appreciation 
Silver Springs Creamery Company 

(li) As of February 1, 1930 tlie Petitioner purchased the 
Capital Stock of the Koser Dairy & Ice Creaijn Com¬ 
pany of Lincoln, Nebraska, at a cost of $8)1,271.79 
whereas the net book value of the stock was only 
$72,452.28. The difference $8,819.51 was added to book 
value of Buildings, Machinery and Equipment, and 
9 such appreciated values used as basis for d$preeia- 


$1,188.16— 


$553.95—h- 


tion. As the Respondent has refused to allow 


depre¬ 


ciation on such appreciation (covered in next para¬ 
graph, “i”) the Petitioner contends it should be al¬ 
lowed as a deduction in determining its net taxable 
income for 1930, the loss of $8,819.51 sustained upon 

dissolution of the Koser Dairv and Ice Cream Com- 

%• 

pany, dissolved December 2,1930. This item was not 
claimed in Petitioner’s tax return; it was not pillowed 
by the Respondent. 

(i) In its income tax return for calendar year lj)30, the 
Petitioner claimed deduction for depreciation on 
Buildings and Equipment of the Koser If)airy & 
Ice Cream Company on basis of the appreciated val¬ 
ues mentioned in paragraph (h) resulting in deduc¬ 
tion of “depreciation on appreciation” to thp extent 
of $448.96 which was disallowed by Respondent. 

(j) As of July 31, 1929 Petitioner purchased the Common 
Capital Stock of the Paden-Thompson Company and 
Liberal Produce Company, having a combined net 
book value of $158,943.26 for which Petitioner paid 



8 


THE FAIRMONT CREAMERY COMPANY VS. 


$204,012.65 or the sum of $45,069.39 in excess of book 
value or net worth. The Liberal Produce Company 
was dissolved on or about June 2,1930 and the Paden- 
Thompson Company was dissolved on or about De¬ 
cember 28, 1930. Petitioner at time of dissolution 
received in payment of the Capital Stock for which 
it had paid $2*04,012.65 all of the Assets of the two 
corporations having a net book value of only $158,- 
943.26 thereby suffering 1 a loss of $45,069.39. It is 
contended the amount of $45,069.39 is a proper deduc¬ 
tion from taxable income, although it was not claimed 
10 in Petitioner’s tax return, neither was it allowed by 
the Respondent. 

(k) In setting up on its books the value of the Assets of 
the Paden-Thompson Company and the Liberal Pro¬ 
duce Company the Petitioner increased the book 
value of Buildings at Dodge Citv bv the amount of 
$56,887.00 appreciation, and in its income tax return 
for calendar year 1930 deducted depreciation on said 
appreciation in the amount of $1,318.21 which was 
disallowed by the Respondent. 


6. 'WIIERLFORE, the Petitioner prays that this Honor¬ 
able Board may hear this proceeding and determine: 

(a) That the amount of $4,120.80 Revert Dividends 
should not be included in Petitioner’s taxable income. 

(b) That the amount of $52,929.98 Dividends withheld by 
Petitioner should not be included in interest income 
of the Petitioner. And that the Petitioner is entitled 
either (1) to allowance of depreciation on appreci¬ 
ated values of Buildings, Machinery and Equipment 
as set out in: 


(c) In the amount of $1,511.03 
(g) “ “ “ “ $3,266.57 

and $ 925.09 

“ $4,189.52 

‘ 4 $5,943.43 

“ $ 579.27 

“ $1,118.16 

‘ ‘ $ 553.95 


(Appleton) 

(Keystone) 

C i 

(Real Ice Cream & 

Goldenrod) 

i i a a a i i 

a a a a a 

(Alliance) 

(Silver Springs) 
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(i) In the amount of $448.96 (Koser) 

11 (k) In the amount of $1,318.21 (Paden-Thompson) 

OR (2) that the Petitioner is entitled to deduction 
of loss sustained upon dissolution of acquired Cor¬ 
porations as set out in: 

(h) In the amount of $8,819.51 (Koser Dairy & Ice Cream 
Company) 

(j) In the amount of $45,069.39 (Paden-Thompson Com¬ 
pany and Liberal Produce Company) 

(d) That the amount of $3,000.00 fee paid to State of 
Nebraska is an allowable deduction. 


(e) That the amount of $1,564.00 is deductible as ordi¬ 
nary and necessary business expense. 

(f) That allowance should be made for $2,218.16j loss on 
exchange of Assets. 

And to such further relief as your Honorable Board may 
determine. 

By R. D. WILSON, 

R. D. WILSON, Treasurer , 

The Fairmont Creamery Co., 

Omaha, Nebraska. 

State of Nebraska, 

County of Douglas , ss. 

R. D. Wilson, being duly sworn, savs that he is the Trea- 
surer of The Fairmont Creamery Company, the taxpayer 
named in the foregoing petition; and as such officer is duly 
authorized to verify the foregoing petition; that lie l^as read 
the said petition, or had the same read to him, anfl is fa¬ 
miliar with the statements therein contained, and tjhat the 
facts therein stated are true, except such facts as ar^ stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 


R. D. WILSCfN. 

Subscribed to before me this 17th day of March, 1934. 

EMMA LARSONi, 

(Seal) Notary Public. 
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NP-2-1 act 

12 Treasury Department. 

Washington. 

Office of 

Commissioner of Internal 
Revenue 

- Jan. 20, 1934. 

Address Reply to 

Commissioner of Internal Revenue 
and Refer To 

The Fairmont Creamery Company (Delaware), 

1202-1206 Jones Street, 

Omaha, Nebraska. 

Sirs: 

You are advised that the determination of vour income 

* 

tax liabilitv for the vear 1930, discloses a deficiency of 
$5,647.12 as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 1928 
notice is herebv given of the deficiency mentioned. Within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermination 
of the deficiency. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the enclosed form and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this form will expedite the closing of your return by permit¬ 
ting an early assessment of any deficiency and preventing 
the accumulation of interest charges, since the interest pe¬ 
riod terminates thirty days after filing the form, or on the 
date assessment is made, whichever is earlier; WHEREAS 
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IF THIS FORM IS NOT FILED, interest at the rate of 
6% per annum will accumulate. 

Respectfully, 

GUY T. HELVERING, 

Commissioner . 
By CHAS. T. RUSSEfLL, 

Deputy Commissioner. 

Enclosures: 

Statement 

Form 870-C. [ 

Schedules 1 to 36, inclusive. 

Exhibits A to 0, inclusive. 

IT :AR :D-5 Petitioners Exhibit A 

13 EEC-60D 

STATEMENT. 

Returns Examined. 

Parent Company: Formj Year 

The Fairmont Creamery Co. (Delaware). 

1202-1206 Jones Street, 

Omaha, Nebraska. 1120 1930 

Subsidiary Companies: 

The Fairmont Creamery Company of 
Wisconsin, 

200 North Broadway, 

Green Bay, Wisconsin. 1122 1930 

The Fairmont Creamery Company of New 
York, 

197 Scott Street, 

Buffalo, New York. 1122 1930 

Fairmont Creamery Company of Maine, 

35-37 Commercial Street, | 

Boston, Massachusetts. 1122 ■ 1930 

The Fairmont Creamery Company (Ohio), 

239 West Spring Street, 

Columbus, Ohio. 1122 1930 

The Fairmont Creamery Company 
(Nebraska), 

1202 Jones Street, j 

Omaha, Nebraska. 1122 1930 

Alliance Creamery Company, 

Alliance, Nebraska. 1122 1930 
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Real Ice Cream Company, 
640 North Park Avenue, 


Fremont, Nebraska. 


1122 1930 

Golden Rod Creamery Co., 



Fremont, Nebraska. 


1122 1930 

The Fairmont Creamerv Co. 

(Delaware) Statement. 

14 

Form 

Year 

The Concordia Creamery Company, 



Concordia, Kansas. 

1122 

1930 

The Paden Thompson Produce Co. 


Jan. 1, 1930 



to 

Dodge City, Kansas. 

1122 

Dec. 23, 1930 

Liberal Produce Company, 


Jan. 1, 1930 



to 

Liberal, Kansas. 

Kevstone Creamerv Co., 

1122 

June 2, 1930 

York, Nebraska. 

Ravenna Creamery Company, 

1122 

1930 

Ravenna, Nebraska. 

1122 

1930 

Koser Dairy k Tee Cream Co., 


Feb. 1, 1930 

2823 North 48th Street, 


to 

Lincoln, Nebraska. 

1122 

Dec. 2, 1930 

Silver Springs Creamery Company, 

• 

May 1, 1930 



to 

Salina, Kansas. 

1122 

Dec. 31, 1930 

Wells Ice Cream Co., 


Feb. 5, 1930 



to 

Sioux Citv, Iowa. 

» * 

1122 

Dec. 31, 1930 


Income Tax Liabilitv. 

m/ 

Income tax liability of The Fairmont Creamery Co. (Del¬ 
aware) and each subsidiary company above named as pro¬ 
vided for in article 15(a) of Regulations 75 prescribed un¬ 
der section 141(b) of the Revenue Act of 1928. 

Income Tax Income Tax 

Year Liability Assessed Deficiencv 

1930 $21,231.26 $15,584.14 $5,647.12 

15 The Fairmont Creamery Co. (Delaware). Statement. 

In accordance with article 16(a) of Regulations 75, 
the deficiency will be assessed severally against each corpo¬ 
ration named above. 

In making the adjustments which result in the above de- 
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ficiency in tax, consideration has been given to your pro¬ 
test in connection with the revenue agent’s report dated 
December 6, 1932, a copy of which was furnished you, and 
also the supplemental report dated March 30, 1933. 

The issues discussed in your protest and the realsons for 
their disallowance are shown as follows: 


1. Depreciation, Appleton $1,511.03 

The amount of $1,511.03, represents excessive deprecia¬ 
tion taken on the assets at the Appleton branch. From the 
information on file in this office it appears that in March 
1929 all of the capital stock of the Morey Ice Cream Com¬ 
pany was acquired by the parent corporation at a value of 
$100,000.00, and for which $90,018.00 was paid in cash and 
217 shares of common stock of The Fairmont Creamery 
Company, Delaware, parent company. The valui of the 
assets as shown by the books of the Morey Ice Creqm Com¬ 
pany was $85,574.64, which resulted in the acquisition of 
good will of $14,425.36. The good will was added to the 
cost of the assets subject to depreciation and the disallow¬ 
ance of depreciation on that basis is the item in dispute. 
You are advised that the disallowance of the depreciation 
is in accordance with the provisions of Regulations 75, pre¬ 
scribed under section 141(b) of the Revenue Act of 1928, 
article 38(c) which states that “neither the acquisition of 
stock of a corporation nor its sale or other disposition shall 
affect the basis of the property of such corporatioij for de¬ 
termining gain or loss or upon which exhaustion, w]ear and 
tear, obsolescence, and depletion are to be allowed-!” 

2. Nebraska state fee, $3,000.00. j 

The amount of $3,000.00 represents a fee paid in 1930 to 
the state of Nebraska for permit to the Delaware (Jorpora- 
tion to transact business in the state of Nebraska aid is in¬ 
cluded in the item of $13,000.00, shown under schedule 4, 
item (d), page 13 of the revenue agent’s report. Itj is con¬ 
tended by you that since the Delaware corporation was in¬ 
corporated in 1929, that the expenditure was not in the na¬ 
ture of organization expense, but should be allowed as a 
deduction as an ordinary and necessary expense paid or 
incurred during the taxable year in carrying on apv trade 
or business in accordance with section 23(a) of the Revenue 
Act of 1928. 
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16 The Fairmont Creamery Co. (Delaware). Statement. 

It is held by this office, that the deduction of $3,000.00 
is not an annual charge and that the benefits to be derived 
are indefinite in respect to time, and that, although it can¬ 
not be classed as a depreciable asset, it is in the nature of a 
capital expenditure, and should be so classified in accor¬ 
dance with article 323 of the Revenue Act of 1928. 

3. Donations $1,564.00 

The disallowance of $1,564.00, represents the following 
donations which were included in the revenue agent’s re¬ 
port, schedule 4, item (b), page 13: 


Sioux City 

Morningside College $400.00 

American Legion 50.00 

Bryr Cliff College 200.00 

Omaha 

Inter-denominational church 25.00 

Y. M. C. A. operating fund 250.00 

Nebraska taxpayer’s association 100.00 

St. Paul’s Baptist Church 13.00 

Missouri River Navigation 200.00 

Nebraska Methodist Hospital 50.00 

American Legion 60.00 

Police Relief 10.00 

Firemen’s Relief 10.00 

Omaha Police R. & P. Fund 30.00 

Zion Baptist Church 20.00 

Gregter Omaha Association 50.00 

Business Men’s Association 96.00 


Total $1,564.00 


It is contended that manufacturers and dealers in food 
products particularly, must cater to the good will of the 
public in order to be favored with an active demand for 
their products, and that the above amounts represent ad¬ 
vertising and creation of good will and demand for goods. 
In support of the contention, there are several citations of 
the United Board of Tax Appeals, among which are the 
Killian Company, 20 B. T. A. 796, and American Rolling 
Mill Company, Circuit Court of Appeals, 6th district, 41 
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Federal (2d), modifying* 14 B. T. A. 529. j 
17 The Fairmont Creamery Co. (Delaware). Statement. 

The Nebraska Taxpayer’s Association is aij organi¬ 
zation engaged in lobbying, and the deduction of $4.00.00 to 
that organization is disallowed, in accordance with article 
262, Regulations 74, which states in part that sums of 
money expended for lobbying purposes are not deductible 
from gross income. 

The Missouri River Navigation is organized to promote 
interest in making the Missouri River navigable. Since 
there is no direct benefit flowing to your corporation, it is 
held that the deduction of $200.00 is not allowable. 

The Business Men’s Association is organized to discour¬ 
age labor unions and to maintain an 46 open shop” in the 
city of Omaha. Since the association appears tcf be or¬ 
ganized for the exploitation of propaganda, the deduction 
is not allowed. 

As to the other donations above listed, nothing lias been 
furnished in your protest to indicate that the donations 
legitimately represent, a consideration for a benefit flowing 
directly to your corporation as an incident of its business, 
which in accordance with article 262, of the Revenue Act 


of 1928, would make the deductions allowable. 

4. Loss on exchange of assets $£,262.79 

The disallowance is shown under schedule 4, item !(e) and 


exhibit QQQ-1 of the revenue agent’s report, anc^ repre¬ 
sents losses on exchange of capital assets. It is contended 
that these exchanges were solely between members of the 
group. The facts, however, indicate that these exchanges 
were with outsiders and that the deduction has been proper¬ 
ly disallowed in accordance with the principles ofl article 


572, Regulations 74, and with the principles outlined in I. T. 
2573, Cumulative Bulletin, X-l, page 215. There are|several 
very slight mechanical adjustments which will be mjide and 
explained in detail in the accompanying schedules, j 


5. Depreciation old boilers, Omaha $87^.84 

Depreciation machinery, Crete 324.58 

Depreciation machinery, Grand Island 343.14 

Depreciation, Columbus, Ohio 2,068.19 


Your contentions with respect to the allowance j of the 
above deductions for depreciation are conceded i^nd de¬ 
tailed explanation is shown in the attached schedules. 
18 The Fairmont Creamery Co. (Delaware). Statement. 
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6. Loss reduced on sale of assets and depreciation dis¬ 
allowed to members of the affiliated group. 

Loss reduced sale of assets $935.09 (Keystone Creamery) 
schedule 5, item (c) of agent’s report. 

Depreciation on appreciation $3,266.57, schedule 5, item 
(e) of agent’s report (Keystone Creamery). 

Depreciation on appreciation, $5,943.43, schedule 6, item 

(c) of agent’s report (Real Ice Cream Co. & Golden Rod 
Creamery). 

Loss reduced sale of assets, $4,189.52, schedule 6, item 

(d) of agent’s report (Real Ice Cream Co. & Golden Rod 
Creamery). 

Loss eliminated trade of assets, $579.27, schedule 6, item 

(e) of agent’s report (Real Ice Cream Co. & Golden Rod 
Creamery). 

Depreciation on appreciation $1,188.16 (Alliance Cream¬ 
ery Company), schedule 7, item (d) of the revenue agent’s 
report. 

Additional profit on sale of assets, $164.23, schedule 7, 
item (e) of agent’s report. 

Depreciation on appreciation $553.95, schedule 10, item 
(d) (Silver Springs Creamery Co.) of the revenue agent’s 
report. 

Additional profit on sale of assets $134.74, schedule 10, 
item (e), of revenue agent’s report. (Silver Springs Cream¬ 
ery Co.) 

During 1928, 1929 and 1930 The Fairmont Creamery 
Company obtained the capital stock of the following corpo¬ 


rations : 

Kevstone Creamerv Co. 

* • 

Real Ice Cream Co. 

Golden Rod Creamerv Co. 

Alliance Creamerv Co. 

Silver Springs Creamery Co. 

19 The Fairmont Creamery Co. (Delaware). Statement. 

In each case the amount paid exceeded the net worth 
in accordance with the books. After acquisition of the stock 
the fixed assets were increased on the books in order that 
the net worth on the books equaled the amount paid for the 
stock. It is the disallowance of depreciation and reduction 
of loss claimed on increased valuation that you protest. The 
issue is identical with that discussed under issue 1 above. 
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i 

No depreciation can be allowed on the appreciated value 
of the assets. 

7. Depreciation on appreciation $1,088.44, schedule 12, 
item (c) of the revenue agent’s report. 

The Capital Stock of the Wells Ice Cream Company was 
acquired on February 5, 1930. At the time the stock was 
acquired, there was appreciation of $1,634.84 in the equip¬ 
ment accounts. When the stock was acquired by Tlje Fair¬ 
mont Creamery Company, the assets were appreciated an 
additional $3,703.01. You contend that a full year of de¬ 
preciation was not taken on the appreciated asset, but the 
information submitted does not prove that the statement is 
correct, and for that reason no adjustment is made herein. 


8. Loss on assets exchanged $439.26, schedule IB, item 


(e) of revenue agent’s report (Ravenna Creamery). 

This office holds that no adjustment can be made in the 
disallowance of this item, and bases its decision upon the 
explanation given under item 4 above. 

9. Additional protit on real estate $700.00, schedule 14, 
item (c) of revenue agent’s report (Paden Thompson Pro¬ 
duce Co.). 

In some prior year the account of D. R. Riehwine was ex¬ 
changed for his equity in a hotel at Quinlan, Okhihoma. 
Riehwine’s account was charged off but the hotel account 
never appeared on the books of the Liberal Produce Com¬ 
pany. The hotel was of very little value and there was a 
first mortgage against it of about $400.00. The hotel was 
exchanged for a farm in Hamilton County, Kansas ip about 
1926 or 1927. The farm became the property of tljje Lib¬ 
eral Produce Company in 1926 or 1927 at no cost otli^r than 
the mortgage assumed since the Riehwine account ha|d been 
previously charged off. In 1929 there was a mortgage of 
$1,100.00 on the land, and since the book cost had been set 
up at $1,800.00, a reduction of $700.00 was made in the cost. 
The land was sold in 1930 for $2,240.00. No additional in¬ 
formation has been submitted in your protest to indicate 
that any change should be made in the original adjustment 
shown in the agent’s report. 

20 The Fairmont Creamery Co. (Delaware). Statement. 

10. Loss on dissolution of a subsidiary. 

«/ 

Your protest against the disallowance of $19,441.74, as a 
loss on the Liberal Produce Company and on the JPaden 
Thompson Company which was dissolved in December 1930, 
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Schedule 2 

Explanation of Items 

(a) The amount of $4,120.80 reported on the return ns nontnxable income 
has been added to the income reported, ns taxable income. In making the 
adjustment, consideration has been given to item 11 of your protest dated 
February 28, 1033. The details of the transactions concerning the sale of 
stock to employees is shown in the exhibit A attached hereto. 

(b) Net income reported has been increased by $20.36 representing loss 
on the purchase of stock. 

The results are shown as follows: 


Disallowance of debit to “Interest Paid,” 

see exhibit A . $1,305.87 

Disallowance of debit to “Interest Received,” 
see exhibit A ... 2,081.67 


$4,287.54 

Reduction of income on account of erroneous credit to “Inter¬ 
est Received” (see exhibit A) .. 146.38 


4,141.16 

Amount reported as non-taxable . 4,120.80 


Increase in net income . $20.36 


23 The Fairmont Creamery Co. (Delaware) Year ended December 31, 

1930. 

The Fairmont Creamery Co. of Wisconsin. 


Schedule 3 

Adjustments to Net Income 

Net income as disclosed by return . $11,186.62 

As corrected .. 12,625.15 

Net adjustment as computed below. $1,438.53 

Unallowable deductions and additional income: 

(a) Loss on exchange of assets . $95.47 

(b) Excessive depreciation, Appleton . 1,507.32 

Total. $1,602.79 

Nontaxable income and additional deductions: 

(c) Correction of addition to reserve for bad debts 30.11 

(d) Additional depreciation, Stevens Point . 95.56 

(e) Additional depreciation, Green Bay. 38.59 

Total. 164.26 

Net adjustment as above . $1,438.53 

Schedule 4 

Explanation of Items 


(a) The adjustment of the loss disallowed on exchange of assets is shown 
as follows: 
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Losses: 

Green Bay 

1 Typewriter .... 

1 Adding Machine 
1 Chevrolet Truck 
1 Chevrolet Truck 


Appleton 

1 Ford... 31.96 

1 Ford Truck . 16.00 


$24.18 

2.75 

7.50 

173.64 


Total losses 


$256.03 
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The Fairmont Creamery Co. of Wisconsin. 

Total losses, brought forward . $256.03 

Profits 


Green Bay 

1 Chevrolet Coupe . $127.35 

1 Ford Coupe . 33.21 160.56 

Net loss disallowed.. $95.47 

The above adjustment is made in accordance with the provisions of 
I. T. 2573, Internal Revenue Bulletin, Cumulative Bulletin X-l, page 215. 

(b) Net income reported has been increased by an amount of $1,507.32, 
representing excessive depreciation disallowed at the Appleton branch. 
The reasons for the disallowance of vour contentions with regard to this 
item were set forth in the preliminary statement of this letter 

Excessive depreciation—Appleton, 
see exhibit B attached hereto 

Depreciation on appreciation . $1,511.03 

Depreciation on additional cost, of automobiles caused by 
adding book loss to new automobiles acquired in trade.... (3.71) 

Net excessive depreciation—Appleton . $1,507.32 

(e) Net income reported has been decreased by $30.11, representing a 
correction in the bad debts reserve. 

Bad debts reserve as at January 1, 1930 .| $2,834.48 

Addition to reserve in 1930 . 3,646.87 

$6,481.35 

Charges against the reserve in 1930 . 1,532.37 

$4,948.98 
4,918.87 

$30.11 

25 The Fairmont Crcamerv Co. (Delaware) Year ended December 31, 

1930. 

The Fairmont Creamery Co. of Wisconsin. 

(d) The Stevens Point Branch was formerly a branch of the [Morey Ice 
Cream Company, Appleton, Wisconsin, the stock of which was alcquired by 
the Fairmont Creamery Company of Wisconsin in 1929. Prior to that time, 
items of fixed assets had not been properly classified when posting. Many 


Bad debts reserve as at December 31, 1930 
Adjustment as shown above . 
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items of machinery and equipment had been charged to buildings, etc. An 
inventory of the fixed assets resulted in a “write down” in 1929. This 
write down was disallowed in 1929 and deduction is being allowed through 
increased depreciation in subsequent years. 

A change in accounting with respect to this branch was made in 1930 and 
the books at Stevens Point were discontinued, the accounts being merged 
with the Green Bay, or general office accounts. As a result, the Green Bay 
account must be increased by the “write down ” disallowed in 1929 and 
additional depreciation allowed in 1930. The additional depreciation is 
computed as follows: 


Balance capital assets, December 31, 1930 
Balance capital assets, December 31, 1929 


$751,099.55 

740,291.06 


Total. 

Average . . . 
Deduct: 

Real Estate 


$1,491,390.61 
.. 745,695.30 


39,735.39 


Average value depreciable assets . $705,959.91 

Average reserve for depreciation . > 182,950.26 


$523,009.65 

Depreciation taken . 29,070.72 

Average rate on net assets. 5.56% 

Balance of “write down”, December 31, 1929.. $1,718.84 

Additional depreciation, 5.56% of $1,718.84. $95.56 

The Fairmont Creamery Co. (Delaware) Year ended December 31, 1930. 

26 The Fairmont Creamery Co. of Wisconsin. 

Schedule 4 (Continued) 

Explanation of Items (Continued) 

(e) Additional depreciation allowed on account of increased cost on assets 
acquired by exchange due to disallowance of profits and losses on old assets 
traded. The adjustment is shown as follows: 


Asset 

Adjustment 

1929 

Reserve 
December 
31,1929 

Rate 

Depreciation 

Adjustment 

Automobiles, 1929 

$180.26 

$22.52 

20% 

$36.05 

Automobiles, 1930 

20.58 


20 % (6 Mos.) 

2.06 

Furniture and 
Fixtures, 1930 

26.93 


3.6% (6 Mos.) 

.48 


$227.77 

$22.52 


$38.59 


The Fairmont Creamery Company of New York. 

Schedule 5 


Adjustment to Net Income 


Net loss as disclosed by return .. ($83,374.11) 

As corrected . ( 83,944.42) 


Net adjustment as computed below . (.$ 570.31) 

Unallowable deductions and additional income: 

(a) Excessive depreciation .$29.31 

(b) Refund of qapital stock tax .155.00 


Total 


184.31 
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Nontaxable income and additional deductions: 

(c) Excessive addition to reserve for bad debts. $3.50 

(d) Profit on exchange of assets .751.12 


Total. 

Net adjustment as above 


$ 754.62 


T 


($ 570.31) 


27 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
The Fairmont Creamery Co. of New York. 

Schedule 6 

Explanation of Items 

I 

(a) Disallowance of depreciation is due to reduction of cost of capital assets 
acquired in 1929 and 1930 by book profit computed on trade in of jold assets. 


Average 

Value 

Automobiles. $21,857.29 

Sundry equipment . 12,591.44 

Machinery. 198,162.73 

Excessive depreciation is computed as follows: 

Automobiles: 

Year Excessive Cost Rate 

1929 . $30.19 12 V. % 

135.25 


Sundry Equipment: 

1930 . ($59.42) iy 2 % 

Machinery . 675.29 5.2% 

Total excessive depreciation . 


Depreciation 

Taken 

$2,738.85 

185.06 

10,307.65 


Cumulative to 
December 31,1929 
$1.40 


Average 

Rage 

12.5% 

1.5% 

5.2% 


Excessive 

1930 

$3.76 


6 melts. 8.45 


6 mosl. 
6 mos. 


$12.21 

($.45 

17.55 


(b) Net loss reported has been decreased by $155.00, representing 
capital stock tax, which should have been included in income. 

(c) The adjustment to the reserve for bad debts is shown as follokvs: 


Reserve as at December 31, 1929 
Additions to reserve, 1930 . 


Charges against the reserve. 

Reserve as at December 31, 1930 


$29.31 
refund of 


$4,239.94 

5,174.31 

$9,414.25 

1,508.35 

$7,905.90 

7,902.40 


Adjustment 


$3.50 
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The Fairmont Creamery Co. of New' York. 


Year ended December 31,1930 


(d) In accordance with I. T. 2573, Internal Revenue Bulletin, Cumulative 
Bulletin X-l, page 215, the following adjustment is shown: 


Automobiles: 

1 Chevrolet Coupe . 

1 Chevrolet Coupe . 

1 Chevrolet Coupe . 

1 Chevrolet Coupe . 

1 Chevrolet Coupe . 

1 Brockway Delivery Truck 


Profits Losses | Net 

$116.60 

116.60 

36.73 

27.00 

27.00 

$188.68 j$135.25 
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Sundry Equipment: 

1 Comptometer . 

1 Comptometer. 

1 Butter Packing Scale .. 
1 Adding Machine . 

Machinery: 

3 Cream Vats. 

1—1000 gallon Cream Vat 


29.11 

30.00 

75.22 

43.31 (59.42) 

517.35 

157.94 675.29 


Net Profit . $751.12 

Fairmont Creamery Company of Maine. 


Schedule 7 

Adjustments to Net Income 

Net loss as disclosed by return. ($101,666.98) 

As corrected .. ( 101,235.03) 


Adjustment as computed below ... $431.95 

Unallowable deductions and additional income: 

(a) Excessive depreciation . $93.32 

(b) Losses on trade of capital stock. 338.63 


Total. $431.95 

29 The Fairmpnt Creamery Co. (Delaware) Year ended December 31,1930 
The Fairmont Creamery Co. of Maine. 


Schedule 8 
Explanation of Items 


(a) The adjustment of excessive depreciation is shown as follows: 
Disallowance of depreciation is due to reduction of cost of capital assets ac¬ 
quired in 1929 an4 1930 by profit computed on trade in of old assets. 





Depreciation 

Average 



Average Value 

Taken 

Rate 

Automobiles. 


. . $28,243.20 

$S,426.00 
63S.5S 

30% 

Sundry Equipment .. 


8,922.90 

7% 

Automobiles 

| 

Excessive 


Cumulative to 

Excessive 

Year 

cost 

Rate 

December 31, 1929 1930 

1929 . 

. $44 / .56 

30% 

$58.18 

$134.27 

1930 . 

. (252.9S) 

30% 

6 mos. 

(37.95) 





$96.32 

Sundrv Equipment 
1930 *. 

(S5.65) 

7% 

6 mos. 

(3.00) 

Excessive. 




$93.32 


(b) Losses on capital assets exchanged have been disallowed in accordance 
with the provisions of I. T. 2573, Internal Revenue Bulletin, Cumulative Bulle¬ 
tin X-I, page 215, and are shown as follows: 

Depreciation of asset Location Book Loss 

1 Typewriter.Boston. $13.75 

1 Cement Mixer ... 71.90 


Total sundry equipment 


$85.65 
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1 Chevrolet Coach .Boston_ 

1 White Truck .Worcester. 


Total Automobile .. 
Total loss disallowed 


NUE 25 


$3o.00 

219.98 


252.9S 


$338.63 


30 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
The Fairmont Creamery Co. (Ohio). 

Schedule 9 

Adjustments to Net Income 


Net loss as disclosed by return . 

As corrected . 

Net adjustment as computed below . 

Unallowable deductions and additional income: 


(a) Additional donations disallowed . $391.10 

(b) Losses on exchange of assets . 102.72 

(c) Excessive depreciation . 30.99 

(d) Depreciation on Ohio building . 108.66 


Total. 

Nontaxable income and additional deductions: 

(e) Adjustment of addition to reserve for bad debt 

Net adjustment as above . 


Schedule 10 


$85,730.29) 

(85,105.05) 


$625.24 


$633.47 

8.23 


$625.24 


Explanation of Items 

(a) Contributions are not allowable as deductions from income 
with the provisions of article 262 of the Revenue Act of 192S. 
The following items have been disallowed: 


Good Shepherd Convent . $11.60 

St. Anthony’s Hospital . 9.50 

Methodists’ Children’s Home . 15.00 

White Cross Hospital . 25.00 

Marion Community Chest . 10.00 

Columbus Community Chest . 320.00 


in [accordance 


i 


Total. $391.10 

31 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
The Fairmont Creamery Co. (Ohio). 


(b) Losses computed on assets exchanged is disallowed, as follow! 


s: 


Losses: 

Machinery 

Butter Wrapper—Columbus . $10.90 

Sundry Equipment 

Check Protector—Columbus . 6.50 


Typewriter—Cleveland. I 3.58 

Automobiles—Columbus. | 407.69 

Automobiles—Cleveland. | 584.83 


$1,013.50 


Total losses 
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Profits: 

Sundry Equipment 

Scale—Columbus. $41.27 

Typewriter—Cleveland. 7.50 

Duplication—Cleveland. 10.00 

Automobiles—Columbus. 737.75 

Automobiles—Cleveland. 114.26 


Total profits . 910.78 


Net losses disallowed . $102.72 

(c) Adjustment of depreciation due to disallowance of profits and losses on 
exchanges, is shown as follows: 


D€*scription 

Year 

Profits 

Cumulative 

Reserve 

December, 

31,1929 

Adjustment 
Rate 1930 

Automobiles 

1929 

$200.00 

$25.00 

24.37% 

$48.74 

Machinery 

1930 

1930 

(140.51) 

(10.90) 


24.37% 6mo. 
3.28% 6mo. 

(17.12) 

(1.78) 

Sundry Equipment 

1930 

48.69 


4.73% 6mo. 

1.15 


Excessive. $30.99 


32 The Fairmont Creamery Co. (Delaware) Year ended December 31, 1930. 

The Fairmont Creamery Co. (Ohio). 

(d) In the year 1927 an old building was wrecked at Columbus, Ohio, and a 
new building was erected in its place. This old building was acquired about 
1913 and in 1927 it was decided that it could no longer be used to fair ad¬ 
vantage. The loss on wrecking this building was charged to the new building. 

In the settlement of income taxes for prior years, the loss was allowed. A 9 
a result of the adjustment excessive depreciation of $10S.06 has been dis¬ 
allowed. 


Depreciation is adjusted as follows: 

Cost of old building . $15,236.80 

Depreciation to 1927 . $7,776.52 

Salvage. 2,027.45 9,803.97 


Net loss added to cost of new building in error. $5,432.83 

Depreciation disallowed 2% . $108.66 


(e) The adjustment to the reserve for bad debts is shown as follows: 


Bad debts reserve as at December 31, 1929. $S,822.27 

Additions to the reserve in 1930. 3,258.54 


Charges against the reserve in 1930 


$12,080.81 

1,786.98 


$10,293.83 

Reserve as at December 31, 1930 .. 10,285.60 

Adjustment as shown above . $8.23 


In the protest dated February 28, 1933, against the adjustments shown in 
the revenue agent's report, for the disallowance of excessive depreciation, an 
amount of $2,068.19 is shown. The item of $2,068.19 is composed of deprecia¬ 
tion on appreciation in 1919, $1,011.60, depreciation on appreciation 1925, 
$1,025.60, and an item of $30.99, representing adjustment of depreciation be¬ 
cause of disallowance of profits and losses on assets exchanged. The amounts 
of $1,011.60 and $1,025.60, a total of $2,037.20 adjustment shown in the orig¬ 
inal report of the revenue agent, has been reversed in this audit, and your 
contentions allowed. 
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33 The Fairmont Creamery Co. (Delaware) Year ended December 31, 1930. 
The Fairmont Creamery Co. (Nebraska). 

Schedule 11. 

Adjustments to Net income. 

Net income as disclosed by return. $258,310.93 

As corrected . 288,710.44 

Net adjustment as computed below . J $30,399.51 

Unallowable deductions and additional income: 

(a) Additional donations . $ 3,991.20 

(b) Administrative expense . 11,401.39 

(c) Organization expense . 13,000.00 

(d) Losses on exchange of assets . 2,218.1(3 

(e) Adjustment—reserve for bad debts . 207.20 

(f) Excessive depreciation . 203.85 

Total . $ 31,021.80 

Nontaxable income and additional deductions: 

(g) Additional depreciation allowed on certain 

assets. 400.73j 

(h) Additional depreciation allowed on buildings 

at Grand Island . 221.02 


221.02 


Total 


022.35 


Net adjustment as above . $ 30,399.51 

Schedule 12. 

Explanation of Items. 

(a) An amount of $3,991.20 representing donations in addition to the 
amount shown as unallowable in the return, have been disallowed in this audit. 
This adjustment is made in accordance with the provisions of article 202 of 
the Revenue Act of 1928. In making the adjustment, consideration has been 
given to your protest and further details of the disallowance were given in 
the preliminary statement. 


The Fairmont Creamery Co. (Delaware) Year ended December 31, 
The Fairmont Creamery Co. (Nebraska). 


1930. 


The detailed items are shown below: 


Donations—As amended .j $0,810.05 

Per return .1 2,825.45 

l- 

Additional . $3,991.20 

Donations—Sioux City 

Y. W. C. A. Sioux City ....$ 100.00 Salvation Army, Randolph..$ 5.00 


Y.W.C.A. Huron. 25.00 

Morningside College. 400.00 

American Legion. 50.00 

Red Cross, Sioux City. 3.00 

Community Fund, Sioux City 975.00 
St. Peters Church . 5.00 


Bryr ClifT College 


25.00 Xmas Charity Fund, Rlm- 

00.00 dolph . . .. 5.00 

50.00 Red Cross, Huron . 2.00 

3.00 - 

75.00 $1,770.00 

5.00 Per Return .|.. 1,038.00 


5.00 

200.00 


. |..$ 732.00 


Additional . 
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Donations—Omaha 


Community Chest .$2,500.00 

Y. M. C. A*. . 250.00 

Inter-Denominational Church 25.00 

Rev. W. L. Cannodv . 5.00 

O. »*\ * \ . .....4........... *j.00 

Nebraska Taxpayer’s Ass’n 100.00 

St. Paul’s Baptist Church.. 13.00 

Red Cross .... .. 200.00 

Missouri River Navigation.. 200.00 

Volunteers of America .... 30.00 

Fontenelle Park Celebration 5.00 


Nebraska Methodist Hosp...$ 50.00 


American Legion . 60.00 

Police Relief . 10.00 

Firemen’s Relief . 10.00 

Omaha Police R. & P. Fund 30.00 

St. Mihiel Post #5 . 5.00 

Zion Baptist Church . 20.00 

Nebraska Tuberculosis Ass’n 10.00 

Salvation Army . 10.00 

Greater Omaha Ass’n . 50.00 

Veterans of Foreign Wars.. 5.00 

Business Men’s Ass’n . 9G.00 


$3,689.00 

Per Return . 429.80 


Additional Donations: 


Additional.$3,259.20 


Sioux City .$ 732.00 

Omaha . . . 3,259.20 


T ota 1 


$3,991.20 
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(b) An amount of $11,401.39, representing undistributed administrative 
expense on the books as at December 31, 1929, has been disallowed as a deduc¬ 
tion in 1930. The item which is made up of officers’ salaries, interest, in¬ 
surance was allowed as a deduction in 1929. Each subsidiary corporation is 
charged a certain, pro-rata share of this expense monthly based on each cor¬ 
poration’s volume of business transacted. 

(c) Of the amount of $13,000.00, an item ol‘ $10,000.00 represents expendi¬ 
tures in 1929 which were not charged off until 1930. The allowable items in 
the amount of $10,000.00 were allowed in the year 1929, and should not have 
been claimed as a deduction in 1930. 

The remainder of $3,000.00 is a fee paid in 1930 to the state of Nebraska. 
The further details with regard to the disallowance of this item are given in 
the preliminary statement. 


(d) Losses on exchange of assets have been disallowed in accordance with 
the provisions of I. T. 2573, Internal Revenue Bulletin, Cumulative Bulletin, 
X-i, page 215. The detail of the disallowance of $2,218.16 is shown in exhibit 
C attached hereto. 

(e) The adjustment to the reserve for bad debts is shown as follows: 


Reserve as at December 31, 1929 (including $743.1(5 of the Padeu 


Thompson Co.) . $45,959.82 

Additions to reserve in 1930 . 23,730.38 


$69,690.20 

Charges against reserve in 1930 . 13,928.45 

$55,761.75 

Reserve as at December 31, 1930 . 55,969.01 

Addition to income reported . $ 207.26 


36 The Fairmont Creamery Company (Delaware) Year ended December 
31, 1930. 

The Fairmont Creamery Company (Nebraska). 

(f) Disallowance of depreciation on appreciation of buildings at Sioux City, 
Iowa, is shown below. The building account was appreciated in 1920-1921 by 
erroneously capitalizing expense. 
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Amount erroneously capitalized . 

Less: 

Additional cost charged to reserve 1922 
Net appreciation . 


$9,852.29 

1,698.27 

$8,154.02 


Depreciation at 2U>% disallowed (same rate as used in prior year 


b) $ 203.85 


(g) The adjustment for the ; 

allowance of additional depreeiati 

an is shown 

as follows: 

Description 

Additional 

Cost 

Year Rate 

Depreciation to 
December 31,192 

Adjustment 
9 1930 

Automobiles. 

.$1,405.39 

1929 20.26% 

$133.51 

$2S4.73 


783.21 

1930 20.26% 

6 mos. 

79.34 

Buildings. 

$2,188.60 
. 182.69 

1.77% 

6 m os. 

1.62 

Machinery. 

. 922.59 

4.51% 

6 mos. 

20.80 

Sundry equipment . 

. 329.67 

S.64% 

6 mos. 

14.24 


$3,623.55 


133.51 

$400.73 


(h) Depreciation is allowed on building at Grand Island, Nebraska, due to 
increasing the cost by the amount of additions that had been charged to re¬ 
serve in prior years. 

Cost increased .!. $8,864.96 

Depreciation 2Vj% .j. $ 221.62 
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The Fairmont Creamery Co. (Delaware) 
Alliance Creamery Company. 


Year ended December 31, 


1930. 


Schedule 13. 


Adjustments to Net Income. 

Net income as disclosed by return . 

As corrected . 

Net adjustment as computed below . 


$16,645.37 

17,899.99 


!$ 1,254.62 


Unallowable deductions and additional income: 

(a) Excessive depreciation . $1,188.16 

(b) Profit on sale of capital assets . 164.23 


Total 


$ 1,352.39 


Nontaxable income and additional deductions: 

(c) Additional depreciation on automobiles . $ 61.90 

(d) Correction of addition to reserve for bad debts.. 35.87 

Total. 97 - 77 

Net adjustment as above .|$ 1,254.62 


Schedule 14. 

Explanation of Items. 

(a) Excessive depreciation of $1,188.16 has been disallowed. Forjdetails of 

the adjustment, see exhibit D attached hereto. I 

(b) Net income reported has been increased by $164.23, representing profit 
on sale of capital assets. The details are shown in exhibit E attached hereto. 
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THE FAIRMONT CREAMERY COMPANY VS. 


(c) Additional depreciation is allowed on automobiles caused by increasing 
cost of automobiles acquired in 1929 by book loss on old automobiles ex¬ 
changed. 


Additional cost 1929 . $174.85 

Average depreciation on automobile 1930 . 35.4% 

35.4% of $174.85 . $G1.90 

Reserve December 31, 1929 . $17.49 

1930 . . .. 01.90 


Reserve December 31, 1930 . $79.39 


3S The Fairmont Creamery Co. (Delaware) Year ended December 31, 

1930. 

Alliance Creamery Company. 

(d) The following adjustment is shown for bad debts: 

Reserve as at December 31, 1929 ... $242.40 

Additions to reserve . 1,593.33 


$1,835.79 

Charge against the reserve . 425.60 


$1,410.19 

Reserve as at December 31, 1930 . 1,374.32 


Adjustment for reserve for bad debts.. $35.8/ 

Real Ice Cream Company and 

Goldenrod dreamery Company. Year ended December 31, 1929. 


Schedule 15 

Adjustments to Net Income 

Net income as disclosed by return. $5,733.24 

As corrected .,. 16,312.02 


Net adjustment as computed below . $10,578.78 

Unallowable deductions and additional income: 

(a) Excessive depreciation . $5,943.43 

(b) Loss reduced, sale of assets. 4,189.52 

(c) Elimination of loss on trade of assets. 579.27 


Total. $10,712.22 

Nontaxable income and additional deductions: 

(d) Adjustment of depreciation due to loss dis¬ 
allowed, trade of assets . 133.44 


Net adjustment as above . $10,578.78 

39 The Fairmont Creamery Company (Delaware) Year ended December 

31, 1929. 

Real Ice Cream Co. and Goldenrod Creamery Co. 

Schedule 16 
Explanation of Items 

(a) Excessive depreciation of $5,943.43 is disallowed. For details see 
exhibit F attached hereto. 
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(b) Loss reduced on sale of assets. 
Improvements—leased land 

Machinery and equipment . 

Furniture and fixtures . 

Automatic refrigerators . 


See exhibit G attached hereto. 

($323.77) 
4,065.79 
(53.70) 
501.20 


$4,189.52 


(c) The elimination of loss on assets traded 

in shown 

as folloi 

cs: 



Depre- 



Profit 


Cost 

ciation 

Net 

Sale 

or Loss 

Furniture and Fixtures 

Exchanged: 





Tvpewriter. 

.. $110.00 

$73.30 

$36.70 

$17.50 

($19.20) 

Warco Register . 

50.00 

50.00 


31.94 

31.94 

Comptometer. 

., 300.00 

191.67 

108.33 

30.00 

(78.33) 


$460.00 

$314.97 

$145.03 

$79.44 

($65.59) 

Amended. 

. . 806.49 

806.49 


79.44 

79.44 

Difference . 

.. $346.49 

$491.52 

$145.03 


$145.03 

Automobiles—Exchanged 

• 

• 





White Truck . 

. $1,500.00 

$1,425.00 

$75.00 

$75.00 


Electric Truck . 

. 3,173.00 

3,014.35 

158.65 

50.00 

($108.65) 

Ford Truck . 

.. 500.00 

450.00 

50.00 

50.00 



$5,173.00 

$4,889.35 

$283.65 

$175.00 

($108.65 ) 

Amended. 

. 3,440.81 

3,044.11 

396.70 

175.00 

(221.70) 

Difference. 

. $1,732.19 

$1,845.24 

$113.05 


($113.05) 

40 The Fairmont Creamery Co. (Del: 

iware) 

Year ended Deeemh 

ijer 31,1930. 

1 


Real Ice Cream Co. and Goldenrod Creamery Co. 


Depre- 

Cost ciatiou Net Sale 


Profit 
or Loss 


Automatic Refrigerator and Ice Cream Cabinets Exchanged: 


8-nole Cabinet . 

4-hole Cabinet . 

2-Y 4 II. P. Motor. 

1/6 H. P. Motor. 


Amended 

Difference 


$574.54 

380.00 

50.22 

18.05 


$1,022.81 

786.64 


$236.17 


$336.89) $237.65 
155.49) 224.51 

15.68 34.54 

1.22 16.83 


$509.28 $513.53 
474.90 311.74 


$34.38 $201.79 


$83.00 | ($379.16) 
17.00 j (17.54) 
S.50 I (8.33) 


$10S.50 

108.50 


I ($405.03) 
(203.24) 


$201.79 


(d) An amount of $133.44 has been allowed as a deduction frojn income 
Description 


Amount Adjustment of De) 
1929 


1929 

Machinery and equipment . $942.4S 

1930 

Furniture and fixtures . 

Automobiles.. 


Automatic Refrigerators 



Rate 

$942.4S $94.25 

5.08% 

(79.44) . 

.33%|> 

221.70 . 

23.59% 

203.24 . 

16.50% 


preciation 
1930 
Amount 


(.26) 

52.29 

33.53 


$1,287.98 


$94.25 

Cumulative 


$133.44 

$227.69 
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41 The Fairmont Creamery Co. (Delaware) Year ended December 31, 

1930. 

The Concordia Creamery Company. 

Schedule 17 


Adjustments to Net Income 

Net loss as disclosed by return . 

As corrected . 


($20,5",7.93) 
(29,238.39) 


Net adjustment as computed below.. $S,6S0.46 

Unallowable deductions and additional income: 

(a) Excessive depreciation .. $18.81 

Nontaxable income and additional deductions: 

(b) Additional depreciation . $1,731.18 

(c) Loss on equipment sold . 13.00 

(d) Profit eliminated exchange of assets . 30.31 

(e) Adjustment of bad debts reserve. 122.72 

(f) Loss on building . G,802.00 


Total.,. $8,699.27 


Net adjustment as above 


$S,G80.4G 


Schedule 18 
Explanation of Items 

(a) Excessive depreciation disallowed on assets due to cost basis of net 
assets acquired reduced by book profit on trade in of old assets. 

Automobiles 1929 . $4S.61 37.43% $4.SG $18.20 

Furniture and Fixtures 1930 . 48.G7 1.25% ... .61 

$97.28 $18.81 

(b) Additional depreciation of $1,731.18 has been allowed. See exhibit II 
attached hereto. 

42 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
The Concordia Creamery Company. 

(c) Loss on equipment sold: 


Building. 

Ice Cream Equipment . 

Furniture and Fixtures . 

. $18.12 

. 9.94 

. (15.00) 


$13.06 


See exhibit I attached hereto for details. 

(d) Profit eliminated on exchange of assets is shown as follows: 

Reserve 




for Depre- 



Profit 

Assets Exchanged 

Cost 

ciation 

Net 

Sale 

(Loss) 

1 Dictaphone . 

$295.00 

$272.SI 

$22.19 

$50.00 

$27.81 

1 Dictaphone 






Receiving Set . 

100.00 

92.50 

7.50 

10.00 

2.50 

1 

$395.00 

$365.31 

$29.69 

$60.00 

$30.31 

Amended.;. 

3 / 3*/o 

362.42 

11.33 

60.00 

48.67 

i 

$21.25 

$2.89 

$18.36 


$18.36 
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(e) The adjustment of the bad debts reserve is shown as follows|: 

! 

Reserve as at December 31, 1929 .| $833.54 

Additions to reserve in 1930 .i 995.99 


Charges against reserve .. 

Reserve as at December 31, 1930 
Decrease in income ... 


I 

I - 

| $1,829.54 
704.28 

I _ 

$1,125.25 
1,002.53 


$122.72 
br and the 


(f) In the taxable year 1930 the 1 ‘ milk and supply” buildin 
“salt” building were torn down to make room for a larger and better build¬ 
ing. These two old buildings had been used as a storehouse for a period of 
about 15 or 20 years. Your corporation added the depreciated cost plus the 
cost of tearing down the old building and the cost of moving supplies to the 
cost of the new building. These charges were in error and should have been 
made to profit and loss. 


43 The Fairmont Creamery Co. (Delaware) Year ended Decembejr 31, 1930. 
The Concordia Creamery Company. 

Book Entries Cost Reserve 

Milk and supply building. $8,000.00 $2,788.52 

Salt building . 800.00 499.22 

Cost of tearing down . 

Cost of moving supplies from old building to 
new building .. 


Less: Salvage 


Net 

$5,211.48 

300.78 

376.88 

! 302.52 

— 

j $6,191.66 
20.00 


The following amended computation shows the above figures adjus 
proper cost basis. 

Cost Reserve 

Old buildings . $9,471.44 $3,328.84 

Cost of tearing down . 

Cost of moving supplies from old building to 
new buildings ... 


Less: Salvage . 

Net allowed in 1930 


$6,171.66 
ed to the 

Net 

$6,142.60 

376.S8 

302.52 

I $6,822.00 
20.00 


$6,802.00 


44 The Fairmont Creamery Co. (Delaware) Period ended December 23, 
1930. 

The Paden-Thompson Produce Company and Liberal Produce Company. 

Schedule 19. 

Adjustments to Net Income. 

Net loss as disclosed by return .($£l,9uG.36) 

As corrected .( <0,197.55) 


$ 2,768.81 


Net adjustment as computed below 



















34 


THE FAIRMONT CREAMERY COMPANY VS. 


Unallowable deductions and additional income: 


(a) Dividends on preferred stock . $1,338.82 

(b) Profit on sale of real estate. 700.00 

(c) Depreciation on appreciation . 1,318.21 

(d) Additional donations . 45.50 


Total . $ 3,402.53 

Nontaxable income and additional deductions: 

(e) Profit—exchange of assets .. $ 100.97 

(f) Additional depreciation on assets exchanged. 381.89 

(g) Additional depreciation on machinery. 84.80 


Total 


033.72 


Net adjustment as above 


2,768.81 


Schedule 20. 

Explanation of Items 

(a) Dividends on preferred stock are not allowable as deductions from 
income and an a,mount of $1,338.82 has been added to net loss reported. 

(b) Profit on sale of real etate is shown as follows: 


Farm at Liberal, Kansas 
Cost. 


Books 

$2,240.00 

1,800.00 


Amended 

$2,240.00 

1,100.00 


Difference added to income 


$ 440.00 $1,140.00 

. $ 700.00 


45 The Fairmont Creamery Co. (Delaware) Period ended December 23, 
1930. 


The Paden Thompson Produce Company and Liberal Produce Company. 

In making the above adjustment consideration was given to your protest 
with regard to tl'iis item and was discussed in detail under item 9 of the pre¬ 
liminary statement. 

(e) The excessive depreciation on the building at Dodge City which is due 
to the inclusion of appreciation of $30,887.00, is shown as follows: 


Average value of buildings 1930 .$248,799.34 

Reserve for depreciation plus reserve on assets 

transferred. 22,806.87 


$225,992.47 

Depreciation taken .$ 3,254.08 

Rate . . . 2.325% 

Depreciation disallowed .$ 56,887.00 

Less: 

Excessive depreciation 1929 . 1S9.63 


Net .$ 50,697.37 

$56,697.37 (a 2.325% .$ 1,318.21 

(d) Donations shown on return as unallowable. $121.95 

Additional deductions disallowed: 

Boy Scouts . $30.00 

State Park Fund . 7.50 

American Legion Flag . 8.00 45.50 


Total amount of deduction for donations . $167.45 
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(e) Profit on exchange of assets is eliminated in accordance witl! I. T. 2573, 
Internal Revenue Bulletin, Cumulative Bulletin X-I, page 215. 

46 The Fairmont Creamery Co. (Delaware) Period ended December 23,1930. 

1 he Paden Thompson Produce Company and Liberal Produce Company. 

Profit on exchange of assets eliminated 


Automobiles Book Profit 

1 Ford truck .j,. $ 29.50 

l Ford truck .j. 30.25 

1 Truck .I. 189.50 

Total book profit on automobiles .\. $249.25 

' 

Sundry equipment 

1 Billing machine .( 82.28) 

Net book profit .. $166.97 


(f) Adjustment of depreciation due to elimination of profit or jloss on ex¬ 
change of assets. 

Sundry 

Automobiles 'Equipment 

Average value 1930 .. $35,895.81 | $39,166.84 

Depreciation taken 1930 .,. 11,477.75 | 2,646.10 

31.97% j 6.76% 

Additional depreciation is computed as follows: 

Adjustment of Adjustment of 

Adjustment Depreciation Rate Depreciation 

Automobiles of Cost 1929 1930 1930 

1929 . $1,310.47 $98.28 31.97% $418.35 

1930 . (249.25) 31.97% (39.$4) 6mos. 

I 

Sundry equipment 

1930 . 82.28 6.76% 2.178 6 mos. 

i 



47 The Fairmont Creamery Co. (Delaware) Period ended December 23,1930. 
The Paden Thompson Produce Company and Liberal Produce Company. 

(g) Additional depreciation on machinery due to disallowance of deduction 
in 1929. 


Net adjustment October 1, 1929 . $1,315.10 

Additional depreciation allowed 1929 . 131.51 

-|- 

Balance. $1,183.59 

Average book value of machinery—1930 . $7|1,631.11 

Reserve for depreciation plus reserve on assets transferred.... l|l,866.37 

Net. $59,764.74 

Depreciation shown by books . $4,283.97 

Rate. j 7.17% 

Additional depreciation allowed—7.17% on $1,183.59. I $84.86 


Note: The Liberal Produce Company was dissolved June 2, 1930j and The 
Paden Thompson Produce Company was dissolved December 23, 1930. The 
dissolution of the two corporations entailed no change in accounting! since the 
business was carried on the books of the Fairmont Creamery Cojnpany of 
Nebraska as a branch instead of subsidiary corporations since the date that 
The Paden Thompson Produce Company and the Liberal Produce Company 
became subsidiaries. 
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48 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
Keystone Creamery Company. 

Schedule 21 

Adjustments to Net Income 


Net income as disclosed by return . $12,944.53 

As corrected .. 17,207.05 

Net adjustment as computed below . $4,262.52 

Unallowable deductions and additional income: 

(a) Reduction of loss on sale of assets . $935.09 

(b) Loss eliminated on trade of assets . 92.33 

(c) Depreciation on appreciation . 3,266.57 

Total. $4,293.99 

Nontaxable income and additional deductions: 

(d) Depreciation on additional cost of assets. 31.47 

Net adjustment as above . $4,262.52 


Schedule 22 
Explanation of Items 

(a) The reluction of the loss on the sale of assets of $935.09 is shown in 
detail in exhibit .1 attached hereto. 

(b) The loss on assets traded in has been disallowed in accordance with the 
provisions of I. T. 2573, Cumulative Bulletin X-I, page 215. One bottler was 
exchanged at a book loss of $92.33. The loss of $92.33 has been disallowed as 
a deduction. 

(c) An amount of $3,266.57, representing depreciation on appreciation, has 
been disallowed and net income accordingly increased. For details see exhibit 
K attached hereto. 

Depreciation on appreciation: 


Buildings. $63.56 

Machinery and Equipment . 3,293.62 


Total. $3,357.18 

Less: 

Sales $935.09 (7? 19.3S% . 90.61 


Depreciation disallowed . $3,266.57 


49 The Fairmont Creamery Co. (Delaware) Year ended December 31, 1930. 
Keystone Creamery Company. 

(d) The following computation shows allowance of depreciation of $31.47: 


Profit Reserve Depreciation 

or December Adjusted 

or Loss 31,1929 Rate 1930 

Loss on Automobiles 1930.... ($75.95) $10.7S 30.7% $23.32 

Loss on Machinery 1930 - (92.33) S.S3% %yr. 8.15 

Additional depreciation allowed 1930 ... $31.47 


Ravenna Creamery Company. 
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Schedule 23 


Adjustments to Net Income 

Net Income as disclosed by return . 

As corrected . 

Net adjustment as computed below. 

Unallowable deductions and additional income: 

(a) Losses disallowed on exchange of capital assets 

(b) Excessive depreciation . 

Total. 

Nontaxable income and additional deductions: 

(c) Adjustment to reserve for bad debts . 


([$28,034.13) 

(27,596.16) 

$437.97 


$439.26] 

5.54 


i 


$44.80 

6.83 


Net adjustment as above . j $437.97 

50 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 
Ravenna Creamery Company. 

Schedule 24 

Explanation of Items 

(a) Losses on assets exchanged disallowed: 


1 Adding Machine ... j $61.64 

Automobiles 

1 Ford Truck .i 127.46 

1 Ford Truck .i 221.55 

1 Ford Coach .! 59.00 


Total losses on exchanges . $469.65 


Less: 


Profits on assets exchanged 

1 Check protector . $15.86 ! 

1 Ford truck . 14.53 j 


Total profits on exchanges . 

Net loss disallowed . 

(b) Excessive depreciation of $5.54 has been 


Additional Cost 

Year to be Depreciated Rate 

Automobiles 

1929 . ($244.92) 13.88% 

1930 . 393.48 13.88% 


30.39 


.| $439.26 

disallowed as follows: 

Depreciated Additional 
to Dec. 31,1929 1930 

($24.49) ($33.99) 

6 mos.f 27.31 


Excessive depreciation—automobiles . $6.68 

Office Furniture and Fixtures 

1930 . 45.78 5% 6 mos. I 1.14 


Net excessive depreciation disallowed . j $5.54 

(c) The following adjustment is shown for reserve for bad debts :l 

Reserve set up during 1930 . j $2,188.34 

Charges against reserve for 1930 . 1,573.29 


$615.05 

608.22 
i_ 


Reserve as at December 31, 1930 
Additional deduction allowed .. 


$6.83 
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51 The Fairmont Creamery Co. (Delaware) Period Feb. 1, 1930 to Dec. 2, 

1930. 

Koser Dairy and Ice Cream Company. 

Schedule 25 

Adjustments to Net Income 


Net income as disclosed by return . $111.15 

As corrected . 712.85 


Adjustment as computed below . $601.70 

Unallowable deductions and additional income: 

(a) Excessive depreciation. $448.96 

(b) Loss reduced on sale of assets. 152.74 


Total. $601.70 

Adjustment as above. $601.70 


Schedule 26 
Explanation of Items 

(a) Excessive depreciation of $44S.96 has been disallowed. For details see 
exhibit L attached hereto. 

(b) The loss on the sale of assets has been reduced by $152.74 as shown below 
and in exhibit M attached hereto. 


Machinery and equipment . $99.38 

Automobiles. 10.24 

Horses, wagons, cows . 43.12 


$152.74 

Silver Springs Crqamerv Company. Period May 1, 1930 to Dee. 31, 1930. 

Schedule 27 

Adjustments to Net Income 


Net income as disclosed by return .1. $3,489.01 

As corrected .. 4,177.70 


Adjustment as computed below . $688.69 

Unallowable deductions and additional income: 

(a) Excessive depreciation . $553.95 

(b) Profit sale of assets . 134.74 


Total. $688.69 

Adjustment as above . $688.69 


52 The Fairmont Creamerv Co. (Delaware) Period Mav 1, 1930 to Dec. 

31, 1930. 

Silver Springs Creamery Company. 

Schedule 28 
Explanation of Items 

(a) Net income is increased by $553.95 representing excessive depreciation 
as shown in detail in exhibit N attached hereto. 
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(b) Profit on 

sale of assets has been increased by $134.74 shown 

as follows: 

Books 

Cost 

Depreciation 

Net Cost 

Sale Price | 

Profit 

Machinery—Yat 

.. $200.00 


$200.00 

$220.00 

$20.00 

Automatic 






refrigerator . 

.... 171.50 

$2.85 

168.65 

171.00 

2.35 


$371.50 

$2.85 

$368.65 

$391.00 

$22.35 

Amended 






Machinery—Vat 

.. $245.50 

$90.30 

$155.20 

$220.00 

$64.80 

Automatic 






refrigerator . 

_ 142.81 

64.10 

78.71 

171.00 

92.29 


$388.31 

$154.40 

$233.91 

$391.00 

$157.09 

Difference .... 


$2.85 

$134.74 


$134.74 

Wells Ice Cream Company. 


Year ended Deeembc 

r 31, 1930. 


Schedule 29 


Adjustments to Net Income 

Net income as disclosed by return. 

As corrected . 


$1,389.61 

2,894.53 


Adjustment as computed below . 

Unallowable deductions and additional income: 

(a) Loss for 1929 . 

(b) Donations. 

(c) Adjustment of insurance . 

(d) Excessive depreciation . 


$1,504.92 


$200.25 I 

20.00 I 

196.23 j 

1,088.44 

' I 


Total. j $1,504.92 

Adjustment as above .j $1,504.92 

53 The Fairmont Creamery Co. (Delaware) Year ended December 31, 1930. 
Wells Ice Cream Company. 


Schedule 30 


Explanation of Items 

i 

(a) Net income for the period in 1930 has been increased by the] deduction 
of $200.25, representing the loss for 1929. Further adjustment fqr the loss 
and its allowance as a deduction from consolidated net income is shown in 
schedules 33, 34, 35 and 36 below. 

(b) The donations shown below have been disallowed in accordance with the 
provisions of article 262, Revenue Act of 1928, Regulations 74. 


Community fund 
Zion Synagogue . 


$15.00 

5.00 


Total. | $20.00 

(c) In the taxable year the prepaid insurance account was adjusted resulting 
in a credit to surplus of $196.23. This is added to net income since j;he deduc¬ 
tion for this item was allowed either in the taxable year or prior ye&rs. 

(d) Depreciation on appreciation is disallowed in this audit: 

Plant ^undry 

Equipment Equipment 

. $2,798.06 $U3,912.50 

. 4,814.30 2^,830.27 


$3f,742.77 


Asset account—Dec. 31, 1929 
Dec. 31, 1930 


$7,612.36 
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Average book value of assets. 3,806.18 IS,871.38 

Average reserve (Prior to 1030 depreciation).. 321.89 2,223.73 


Average net book value . $3,484.29 $16,647.65 

Depreciation per books . $449.76 $3,978.96 

Average rate . 12.88% 23.9% 

Appreciation,. $1,699.71 $3,638.14 

Rate.. 12.88% 23.9% 

Depreciation on appreciation . $218.92 $869.52 

Total excessive depreciation . $1,088.44 


54 The Fairmont Creamery Co. (Delaware) Year ended April 30, 1930. 

Silver Springs Creamery Company. 


Schedule 31 

Adjustments to Net Income 

($3,536.21) 
(2,680.08) 


Net income as disclosed by return 
As corrected . 


Adjustment as computed below . $856.13 

Unallowable deductions and additional income: 

(a) Excessive depreciation . $450.13 

(b) Insurance. 346.00 

(c) Miscellaneous . 60.00 


Total. $856.13 

Adjustment as above. $856.13 


Schedule 32 
Explanation of Items 

(a) The excessive depreciation of $450.13 is fully explained in exhibit O 
attached hereto. 


Books. $2,772.18 

Amended, exhibit O . 2,322.05 

Excessive . $450.13 


(b) Prepaid insurance in the amount of $346.00 has been disallowed as a 
deduction for the year ended April 30, 1930. 

(e) Miscellaneous assets of $60.00 have been disallowed as deductions from 
income. 

Water and electricity. $50.00 

Gas. 10.00 


$60.00 

55 The Fairmont Creamery Co. (Delaware) Year ended December 31, 1929. 

Schedule 33 

Adjustments to Net Income 


Net income as disclosed by return . ($200.25) 

As corrected . (144.25) 


Adjustment as computed below ... $56.00 

Unallowable deductions and additional income: 

(a) Donations disallowed . $56.00 

Adjustment as above . $56.00 




























41 


S£3S23 2S£23£5 3fiS8353S28S3gksS:8S88 25 
«•••••••«• •••••• ••••••••• •••••*••*• 

S£S5228SS8SSi§22?§3g-SS5SSS^SS?iS332 

H^«J«o»oi0^wwooiOfyc\i rt rb 


I- L 

- || 8SS8SS383SS5SSS8SSg2aa53**C8SS^8»^ 

2? H ... * H * * 


3 N 

* * 

• “ 

i : 


> ° 

a ® 


!; 

3 ®« 

a* 

* 

& - 
:« 

I 2 


i 

SS85SS3S28S2S8K£SSS8SS:S?88SSS^3S £ 

w ^^,,^ S g« s <, 25 o,oo« < pj 5 ^ 5;;0 .o kS o S ^ S -«5 S ->® O. 

S 2 § S 8 a S S 5 2 2 $ a 8 5 2 8 2 8 9 2 a S 5 3 3 £ 5 8 £ 8 fc 2 S 

*4nw**2* ' N « 4 »m •Inn* 4 oo«««m 


OOQOOOOQOOOOOOQQOOOOOOpOOOOOOOOOOO 

5 0000000000000000000000000000000000 

£ 8 8S?2 3 23S8§^5S22|S|?;SSS2g8aS3gSSSS 

* I 


s- 888ooS23o3o§oo§oSo§SSS§oS^888^88§§ 

ii i§isiiisi>iiasi«ii§iii§isilsiiisisi 

m • • 

H H 


a -*2SS8 8 ,, 28 8a ,D 2 w SSS8SSS«CSS!SS3a*2S2 


£3 2 


Ij* „ |jf„ a 

, ;.■[ ;• !;t ««1=* HSiiulliiiiiii 




67 





42 


i 

1 * 

s s 

s % 


i > 


b • 

«f*#^45»^C»«0‘O»4 

c 6 

© tn <%.© Kb IO «• 


|*4 r4 

• 


« 8 
s « 

©00000©©© 

c?ooo©©<£©5 


H r) H H N H #4 


CD 

• f ► ?»o 

( * • • • 

•• + o> *+ 

t N N 


• ^ v©o*r-<rEic*^«a***>oiwi£<DOt*.o*©a*©iO©**0»*^c\;O®t , -^*-iOc*co*<*©o^^^* 

L • «••••♦•••«•••••••••••••••••••••*•••%•••• + * 

** S ««I4 H Ab N|4 f* <M »4 H u c 

C 

*4 


OOOOOOOOOOOOOOOOOQOOprJOOOOOOOOOOOOOOOOOOOOO 

•% oooooooooooooooooooooooooooooiooooooooooooo 

3 M OOOOOOqOOOOQOOOOOOQOOOOPOCPPOOOOOOOOOOOQQOO 

53 ^P*Q$^^Q®^ 0 ^®QOQp9QOOp609D3gpOp^OqpOPg553pO 

• «• • • • » • • 

>« N H fl H M H 


5 sssasa-gsssses-ssgss-sssa.o^asss^sgssgassaas 
a 




ieilA 4 t!aail 40 iSiri« 


4''<^X»m'>»M>4>]|1]-)4 


58 




Ail mot* Or«m«nr Oo. (F»r»*) INHIBIT k (ContltA*-*) 


43 


5 


JEgC8S^?J9S2S^glP2 25 33S3 2?S?g8RSaSS^g?8! ft 

•J ► N ft Hr. ' ^1 <4 ’ n ' ' ' ' IO o' ‘ ’ C ' H ’ ‘ ’ ^ j 


° 2 


0 2$22 0 22 0 ? 00 5° c-o ooooooooooooooooooo o 
oooo'SoooocoooocooooeoooooocooooooSo © 

s^isasgssgaisaasasasssigaaasasssssalg 

| * 

9 S3S SSS88SSS5lB88jp823SieSS8?S8S?52S i 5 

• ••• ... *••««•••••• •••••! * 

2 3«<0 •r't'CO«»MlQlO<kCD'»*U.Cr(<Or~<0 H* 

g *"« »* H* ttMflnHdn »D g niltHH'KHMHHHH r-t O. 


£>«Nr^r>F!i'4fHinOo>«)VH4nr>w<s3o«Oodio3v3H(^MON e 

• •••••••*•• *•*••«••••#••••••• ••«••• * 


ss^-^s 


{2222o93oooooo9oooo«oooooaaa0aoseoo o 
o5oodocooo&3ooooooooo<5ooSoo3ooooo5o © 

| §83?2S8S883££SS£3!888:!*j!SS!?83S2£&S 3 


•W ^ 


OOQOOOOOOQOOQOOOOOPpOOOOOOOOOOOOOOO 

ooooooodoo5ooooooooo6pooooooooo5oop 

k* M • ••••••••••* « ••#•«•>*•••« •••••••••• 

•! isissiiiiisiiisisiglsiiiissssiiiiig 

• CO • • • • 


0+ 04 H 


: © 

k o omhoohoo ooo«o«qo N9oooiQMoea«N o 

< 9dgAHHHn 3 • HI M H H«l *HOOHIOHHH(flHH H H «| H 


m « *1 o k ai » 


81 8 8*! 

• • • • 

a St SSS: 

z*5' 

I * 1 

.1 ill 

.« 5? 

I*E ft; 

■35a ir « 

'•as *~f 2 

• m n 

it | 1 
!* 1 * *fs 

Ik k ° fiSi 

9 p. A • a 

* • * o . • 




59 




GUY T. HELVERING, COMMISSIONER OF INT. REVENUE 45 


Schedule 34 
Explanation of Items 

(a) Donations as follows have been disallowed in accordance with the pro¬ 
visions of article 262, of the Revenue Act of 1928. 

Community Fund . $15.00 

Immaculate Conception. 4.00 

Recreation Ladies League . 10.00 

I. O. O. F. ... 12.00 

Elks Club . 10.00 

Plymouth Circle . 5.00 


Total. $56.00 

56 The Fairmont Creamery Co. (Delaware) Year ended December 31,1930. 

Schedule 35 

Consolidated Net Income 

The Fairmont Creamery Company (Delaware), schedule 1.$225,52S.34 

The Fairmont Creamery Company of Wisconsin, schedule 3. 12,625.15 

The Fairmont Creamery Company of New York, schedule 5...... (83,944.42) 

Fairmont Creamery Company of Maine, schedule 7....(101,235.03) 

The Fairmont Creamery Company (Ohio), schedule 9.. 85,105.05) 

The Fairmont Creamery Company (Nebraska), schedule 11. 28S,710.44 

Alliance Creamery Company, schedule 13 . 17,899.99 

Real Ice Cream Company and 

Golden Rod Creamery Company, schedule 15 . 16,312.02 

The Concordia Creamery Company, schedule 17 . (29,238.39) 

The Paden Thompson Produce Company and 

Liberal Produce Company, schedule 19 . (79,197.55) 

Keystone Creamery Company, schedule 21 . 17,207.05 

Ravenna Creamery Company, schedule 23 . (27,596.16) 

Koser Dairy and Ice Cream Company, schedule 25. 712.S5 

Silver Springs Creamery Company, schedule 27. 4,177.70 

Wells Ice Cream Company, schedule 29 . 2,894.53 


Total consolidated net income .$179,751.47 

Less : 

Prior year losses: 

Silver Springs Creamery Company, schedule 31 ($2,680.08) 

Wells Ice Cream Company, schedule 33. (144.25) (2,824.33) 


Taxable consolidated net income . $176,927.14 

Schedule 36 
Computation of Tax 

Consolidated net income .$176,927.14 

Income tax at 12% . $21,231.26 

Tax previously assessed, account £430014 .. 15,584.14 


Deficiency. $5,647.12 


(Here follows 3 pliotolithographs; side folios 57, 58 and 59 

inserted opposite.) 
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return which deduction has been disallowed by tlje respon¬ 
dent. 

5. (e) Admits that the petitioner paid out inj the year 
1930 the various amounts totaling $1,564 as shoWn in de¬ 
tail on page 4 of the deficiency notice appealed from and 
that the respondent disallowed the same. The respon¬ 
dent denies that the same were ordinary and pecessary 
expenses. 

(f) Admits that the petitioner claimed a deduction of 
$2,21S.16 on account of alleged losses resulting from the 
transfer of machinery and equipment from certain of its 
plants to other plants and that the respondent disallowed 
the deduction. Respondent further denies that) the said 
items were ordinary and necessary business expenses and 
that the petitioner was entitled to deduct the same. 

(g) The respondent admits that lie disallowed the de¬ 
ductions which the petitioner describes in subparagraph 
(g) of paragraph (5) as having claimed in his income tax 
return for the year 1930. As to the other allegations of 
facts stated in the said paragraph the respondent denies 
the same for lack of information and proof that the peti¬ 
tioner is entitled thereto. 

(h) , (i). Denies the allegations of fact contained in sub- 
paragraphs (h) and (i) of paragraph (5) of the petition. 

(j) Respondent denies the allegations of subparagraph 
(j) for lack of sufficient information upon which to form 
a belief as to the truth and correctness of the same. 

(k) The respondent admits that the petitioner in setting 
Answer, 

62 Fairmont Creamery Co., 

No. 75130. j 

up on its books the value of the assets of the Padejn-Thomp- 
son Company and the Liberal Produce Company (increased 
the book-value of buildings at Dodge Citv bv the amount of 
$56,887 appreciation and in its income tax return for 1930 
deducted depreciation on said appreciation in the amount 
of $1,318.21 and that the respondent disallowed the said 
claimed deduction. Respondent also denies that! the peti¬ 
tioner is entitled to the deduction. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore [admitted, 
qualified or denied. 
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WHEREFORE 

denied. 


i 


, it is prayed that taxpayer’s appeal be 

(Signed) ROBERT H. JACKSON, 

ROBERT H. JACKSON, 
General Counsel, 

Bureau of Internal Revenue. 


OF COUNSEL: 


B. M. COON, 

Special Attorney, 

Bureau of Internal Revenue. 

4-5-34 

63 U. S. Board of Tax Appeals 

Filed at Hearing 
June 7, 1935 


United States Board of Tax Appeals 
Docket No. 75130. 

The Fairmont Creamery Company, 
Petitioner, 


v. 

Commissioner of Internal Revenue, 
Respondent. 

Amended Petition. 


The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency dated 
January 20, 1934, (IT:AR:D-5, EEC-60D), and as the 
basis of its proceeding alleges as follows: 

(1) The petitioner is a Delaware corporation with its 
principal place of business in Omaha, Nebraska, and is the 
parent corporation of a consolidated group acting for itself 
and its subsidiaries in accordance with agreement between 
the companies, as stated in Respondent’s notice of defi¬ 


ciency. 

* 

(2) The notice of deficiency (a copy of which is attached 
to the original petition, marked Exhibit A, and is prayed to 
be made a part hereof) was mailed to the taxpayer on Jan¬ 
uary 20, 1934. 
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I 

(3) The taxes in controversy are income taxejs for the 
calendar year 1930 in the amount of $5,647.12. 

(4) The determination of tax set forth in said jnotice of 
deficiency is based upon the following errors: 

(a) The Respondent erred in including as taxable income 
of the petitioner for the year 1930 the sum of jj>4,120.80, 
representing so-called “revert dividends”. 

(b) The Respondent erred in including in taxable income 
for the year 1930 the sum of $23,726.96, representing a mere 
bookkeeping entry, purporting to be interest chajrged em¬ 
ployee-stockholders on unpaid subscription^ and de- 

64 ducted from amounts designated as “dividends” on 
such stock. 

(c) The Respondent erred in failing and refusing to al¬ 
low as a deduction from petitioner’s gross incom^ for the 
year 1930 the sum of $3,000, constituting a fee paid to the 
State of Nebraska for a permit to do business in that State 
by the parent corporation. 

(d) The Respondent erred in failing and refusing to al¬ 
low as a deduction from petitioner’s gross income in the 
year 1930 the sum of $1,564, representing ordinary and nec¬ 


essary business expenses, on the ground that they represent 
donations. 

(5) The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the year 1929 the employees of the petitioner 
were permitted to subscribe for common stock of the Fair¬ 
mont Creamery Company (Delaware) in accordance with a 
plan which provided for monthly installments to bejpaid by 
the employees, the charging of interest on unpaid install¬ 
ments and payment by the corporation of dividends in ex¬ 
cess of the said interest charges and any due or past due 


installments on the notes. It was provided, however, that 
in case the employment of the employee-subscriber by the 
petitioner be terminated for any reason whatsoever at any 
time within four years from date of issue, the stoclj should 
revert to the petitioner, and the petitioner should pajy to the 
employee-stockholder in full settlement, an amount bqual to 
the total payments theretofore made towards the purchase 
price of said stock, together with interest thereon! at 6%, 
the petitioner to retain therefrom the amount of all divi¬ 
dends previously paid to the said employee-stockholder. 
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During the year 1930, due to cancellations of stock sub¬ 
scriptions as aforesaid, the sum of $4,120.80 reverted to 
the petitioner, representing so-called dividends theretofore 
paid by the petitioner on such subscriptions. The Respon¬ 
dent has included this amount in taxable income. 

(b) Under the plan referred to in paragraph (a), 
65 supra, there were charged to employee-subscribers 
durng the year 1930 sums aggregating $23,726.96 
as interest on unpaid installments, said sum of $23,726.96 
being deducted from dividends under the said stock pur¬ 
chase plan. This was purely a bookkeeping entry, no 
amount being received by the petitioner by reason of inter¬ 
est on unpaid installments. The Respondent refused to 
exclude said item from taxable net income. 

(c) In the iyear 1930 the Fairmont Creamery Company 
(Delaware) paid to the State of Nebraska a fee of $3,000, 
for a permit to do business within that State, and claimed 
said sum as a proper deduction in determining taxable net 
income. Respondent disallowed the deduction claimed. 

(d) During the year 1930 petitioner, in order to retain 
the patronage of its customers, as well as to increase its 
business, paid various amounts totaling $1,564 the details 
of which appear in Respondent’s notice of deficiency on 
page 4. Said amounts were claimed by the petitioner as 
ordinary and necessary expenses in determining its taxable 
net income, but were disallowed by the Respondent. 

(6) WHEREFORE, the petitioner prays that the Board 
may hear this proceeding and redetermine the amount of 
the petitioner’s tax liability for the year 1930. 

FRANK L. WARFIELD, 

, Attorney for the petitioner. 


State of Nebraska, 

County of Douglas , ss: 

R. D. Wilson, being duly sworn, says that he is the Trea¬ 
surer of The Fairmont Creamery Company, the taxpayer 
named in the foregoing petition; and as such officer is duly 
authorized to verify the foregoing petition; that he has 
read the said petition, or had the same read lo him, and is 
familiar withi the statements contained therein, and that 
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the facts therein stated are true, except such facts as are 
stated to be upon information and belief, and those facts 
he believes to be true. 

R. D. WILSON. 

Subscribed to before me this 5th day of June, 1935. 

EMMA LARSON, 

(Seal) Notary Public. 

66 Received Jul 6—1935 U. S. Board of Tax Appeals 
United States Board of Tax Appeals Filed Jul 6— 

1935. 

United States Board of Tax Appeals, j 
Docket Number 75130. 

Fairmont Creamery Company, Petitioner. 

■■ 

v. 


Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
Robert II. Jackson, Assistant General Counsel for jthe Bu¬ 
reau of Internal Revenue, for answer to the amend|ed peti¬ 
tion filed in the above-entitled appeal, admits, deities and 
alleges as follows: 

(l)-(2) Admits the allegations contained in paragraphs 
(1) and (2) of the amended petition. 

(3) Admits that the taxes in controversy are |income 


taxes for the calendar year 1930, but denies that t!|ie total 
proposed deficiency of $5,647.12 is in controversy. | 

(4) (a)-(d) Denies that the respondent erred as lalleged 
in subparagraphs (a) to (d), inclusive, of paragraph (4) 


of the amended petition. 

(5) (a) Admits that during the year 1929 the employees 
of the petitioner were permitted to subscribe for common 
stock of the Fairmont Creamery Company (Delaware) in 
accordance with a plan which provided for monthly pay¬ 
ments to be made by the employees and the charging of in¬ 
terest on unpaid amounts. Denies the remaining jallega- 
tions of subparagraphs (a) of paragraph (5) pf the 
amended petition. 
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(5) (b) Admits that there were charged to emplovces- 
subscribers during the year 1930 sums aggregating $23,- 
726.96 as interest on unpaid amounts of the subscription 
price on subscriptions which were not terminated or can¬ 
celled. Admits that the respondent has included said 
67 amount in computing the taxable net income. Denies 
the remaining allegations of subparagraph (b) of 
paragraph (5) of the amended petition. 

(5) (c) Admits that in the year 1930 the Fairmont Cream¬ 
ery Company (Delaware) paid to the state of Nebraska an 
amount of $3,000.00 and claimed said sum as a deduction 
on the income tax return filed. Admits that respondent dis¬ 
allowed the deduction claimed. Denies the remaining alle¬ 
gations of subparagraph (c) of paragraph (5) of the 
amended petition. 

(5) (d) Denies the allegations contained in subparagraph 
(d) of paragraph (5) of the amended petition. 

(G) Denies generally and specifically each and every alle¬ 
gation contained in the amended petition not hereinbefore 
admitted, qualified, or denied. 

(7) Respondent alleges that if he was in error in adding 
to income reported “revert dividends $4,120.80“ as taxable 
income, then the same amount should be added to net in¬ 
come reported because of the following: 

Disallowance of debit to “Interest Paid’’ $1,305.87 
Disallowance of debit to “Interest Re¬ 


ceived ’' 


2,981.67 


Reduction of income on account of er¬ 
roneous credit to “Interest Received” 


$4,287.54 


146.38 


Amount disallowed as “loss on purchase 
of stock” 


$ 4 , 141.16 


20.36 


Balance to be added to income reported $4,120.80 

(8) Respondent further alleges that in any event, if the 
Board holds that interest on unpaid subscriptions (assigned 
by petitioner as error in paragraph 4 (b)) does not 
68 constitute taxable income, then the sum of $2,981.67 
charged to interest income account on petitioner’s 


I 
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books and used as a reduction in computing interest income 
shown on the return should be added to taxable n|et income 
reported or taxable net income as otherwise determined. 

WHEREFORE, it is prayed that the appeal be denied. 

(Signed) ROBERT H. JACKSON, 

Assistant General Counsel 
for the | 

Bureau of Internal Revenue. 

OF COUNSEL: 

HAROLD D. THOMAS, 

Special Attorney, | 

Bureau of Internal Revenue. ! 

HDT/CFB 7/5/35 j 

69 United States Board of Tax Appeals. 

United States Board of Tax Appeals. Filed Jul. 9, 1935. 

Docket No. 75130. ! 


The Fairmont Creamery Company, Petitioner , 


i 

Commissioner of Internal Revenue, Respondent. 

Reply to Answer to Amended Petition, j 

The petitioner, by its attorney, in reply to the affirmative 
matter contained in the answer to the amended petition 
filed in the above-entitled appeal admits, denies anq alleges 
as follows: 

i 

(7) Denies that the respondent is entitled to affirmative 

relief in the alternative as alleged in paragraph (7) of the 
answer. | 

(8) Admits that if the Board holds that interest| on un¬ 
paid subscriptions does not constitute taxable inc'pme as 
alleged in paragraph (4)(b) of the amended petition, the 
amount of said interest should be reduced in the sum of 
$2,981.67, and avers that the sum of $23,726.96 stated in 
paragraph (4) (b) of the amended petition is a net amount 
after giving effect to said reduction of $2,981.67. 
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WHEREFORE, it is prayed that affirmative relief be 
denied to the respondent. 

(S) FRANK L. WARFIELD, 
FRANK L. WARFIELD, 
Attorney for Petitioner. 

(S) STANLEY WORTH, 

Of Counsel. 

70 United States Board of Tax Appeals 

The Fairmont Creamery Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, 
Respondent. 

Docket No. 75130. 


Frank L. Warfield, Esq., and Stanley Worth, Esq., for 
the petitioner. 

Harold D. Thomas, Esq., and Charles M. Randall, Esq., 
for the respondent. 


Memorandum Opinion. 

SMITH: This proceeding involves a deficiency of $5,- 
G47.12 in income tax for the vear 1030. 

The petitioner, Fairmont Creamery Co., is a Delaware 
corporation, with its principal office in Omaha, Nebraska. 
It is engaged in the creamery business and has a number of 
subsidiaries. 

In order to encourage its employees and promote loyalty 
and interest in them to petitioner and its subsidiaries, the 
petitioner by resolution adopted April 6, 1929, of- 
71 fered a plan by which employees could become hold¬ 
ers of its common no par stock. The stock was to 
be issued July 1, 1929, at a price of $2G per share, of which 
$2 per share was to be paid in cash, and the balance at the 
rate of fifty cents per share monthly. Notes were to be 
given for the deferred payments drawing interest at six 
per cent, payable quarterly. The petitioner was authorized 
to apply dividends on the stock, if any, in payment of un¬ 
paid interest on the purchaser’s note and on past due in¬ 
stallments on the notes, and the balance of the dividends, 
if any, was to be paid to the purchaser in cash. 
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I 

It was further agreed that the stock certificates were to 
remain in the custody of the petitioner for the full period 
of four years, whether they were paid for in fijill or not, 
and during such period the subscribers were not to have 
the right to transfer, assign, or pledge the stock in any way. 
Should the employment of any subscriber be terminated in 
any way within the period of four years the petitioner was 
to “cancel the stock and reimburse the stockholder the 
amount actually paid by him on same less cash dividends, 
with interest at six percent.” Subscriptions to 25,395 shares 
were made by employees under this plan. The common 
stock subscribed for by petitioner’s employees was entered 
in petitioner’s books and carried on its balance sheets as 
capital stock outstanding. The notes which were executed 
by employees to cover the unpaid subscription price of the 
stock were entered on petitioner’s books and carrjicd on its 
balance sheets as “Notes Receivable-StockholdersL” Upon 
receipt from the employee of the application for stock, down 
payment and note, the certificate of stock was filled out and 
registered in the name of the employee, and was held by 
the petitioner. The petitioner, at that time, secured 
72 from the employee an assignment, in blank, on a 
separate form prepared for that purpose. No con¬ 
sideration passed between the petitioner and the employee 
for the assignment in blank itself. 

During the year 1930 petitioner declared quarterly divi¬ 
dends on its common stock of 40 cents per share. The divi¬ 
dends on the stock which had been subscribed for by em¬ 
ployees were first applied against interest due on the em¬ 
ployees’ notes, as provided by the subscription agreement, 
and the balance of the dividends was either paid tp the em¬ 
ployees or credited against unpaid subscription install¬ 
ments. The total amount of dividends withheld bjy the pe¬ 
titioner during the year 1930 and applied to interest due on 
the notes of the subscribers was $26,708.63. Tliaj amount 
was credited to the general interest income account and the 
account was closed out to profit and loss (credited) when 
the petitioner’s books were closed at the termination of 
the accounting period. The amount is included in petition¬ 
er’s taxable net income. 

During the taxable year numerous stock subscriptions 
of the employees were cancelled and, pursuant to the sub- 
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scription agreement, such employees were paid the amounts 
paid in by them with interest, less the dividends credited 
to them with interest which latter reverted to and were re¬ 
tained by thef petitioner. These reverted dividends during 
the taxable year amounted to $4,120.80. The items of $26,- 
708.63, interest received or accrued, and of $4,120.80, re¬ 
verted dividends, were both included in taxable income by 
the respondent, which petitioner alleges was erroneous. 

Petitioner kept its accounts and made its return for the 
taxable year on the accrual basis. 

It is the petitioner’s contention that the amount of 
73 $26,708.63, representing the dividends withheld by 

it and credited to the interest due from the em¬ 
ployees on their stock subscriptions, does not constitute 
taxable incoipe. The petitioner argues that the employee 
subscribers did not become owners of the stock subscribed 

for until thev had remained in its service for four vears 
*> * 

from the date of their subscriptions and that until such 
time the whole transaction was a contingent one and the 
book entries with respect thereto did not affect taxable in¬ 
come. 

These contentions are not sustained. The ownership of 
legal title to the shares subscribed for by the employees is 
not determinative of the issue. The employee subscribers 
had at least an equitable title to the shares subscribed for 
and under th^ir agreement with petitioner were entitled, 
bv wav of credit on their interest obligations, to the divi- 
dends declared on the shares from the date of the subscrip¬ 
tions. Under the terms of this agreement the petitioner 
was entitled to receive interest on the subscription notes. 
The payment of this interest from dividends on the shares 
subject to the agreement did not change the nature of the 
funds thus received. Thev nevertheless constituted inter- 
est and we think are taxable to the petitioner as such. 

AYe held in Hamilton Manufacturing Co., 3 B. T. A. 1045, 
that the interest accrued to a corporation on unpaid stock 
subscriptions under a similar agreement with subscribers 
was taxable income and that the dividends declared on the 
shares subscribed for and credited to the interest accounts 
were not deductible as business expenses. To the same ef¬ 
fect are Baker-Vawter Co., 7 B. T. A. 594; North- 
14: western Cabinet Co., 13 B. T. A. 533. See also Gard¬ 

ner Governor Co., 27 B. T. A. 1171; affd., 75 Fed. 
(2d) 38. 
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The item of $4,120.80 represents the dividends on some 
of the shares of stock subscribed for by employees which 
had been credited to their accounts but which, tinder the 
subscription agreement, reverted to the petition|er on the 
cancellation of the stock subscriptions. The petitioner on 
cancellation of the subscriptions debited to profiy and loss 
account the “interest paid” to the subscribers amounting 
to $1,305.87, and also debited to general interest account 
“interest received” from the subscribers in the amount of 
$2,981.67. The petitioner’s taxable income as reported in 
its return was thus reduced bv both of these amounts. At 
the same time the petitioner credited to profit and loss ac¬ 
count “interest received” in the amount of $146.38, repre¬ 
senting interest on the dividends on the cancelled subscrip¬ 
tions, and also credited to profit and loss account the item 
of $4,120.80, representing the reverted dividends. The 
$4,120.80 item, however, was reported in its retur|n as non- 
taxable income. The net result of these transactions, as 
reflected in the petitioner’s return, was therefore! a reduc¬ 
tion in taxable income of $4,146.16. In determining the de¬ 
ficiency herein the respondent increased the petitioner’s 
net income as shown in its books by the amount 4>f $30.36, 
being the difference between the sums of the debited items 
of $1,305.87 and $2,981.67 and the credited items of $146.38 
and $4,120.80. In the stipulation filed in this proceeding 
the respondent concedes that if petitioner’s taxable income 
is not to be reduced by the items of $1,305.87 and $2,981.67, 
then the items of $146.38 and $4,120.80 should ntat be in¬ 
cluded in taxable income. 

This stipulation and our above ruling with riespect to 
75 the taxability of the $26,708.63 item, we tljink, dis¬ 
pose of this issue. The reverted dividends a|nd inter¬ 
est on the cancelled stock subscriptions stand in lio differ¬ 
ent position from those on the other subscriptions. The 
items of $4,120.80 and $146.38 constitute taxable incj-ome and 
the $1,305.87 and $2,981.67 items are deductible, j The net 
result to the petitioner is a loss of $20.36, the excels of the 
amount paid out to the employee subscribers over the 
amount received from them. 

The petitioner is a Delaware corporation. In order to 
qualify for the privilege of doing business in the IState of 
Nebraska it was necessary for it to pay a fee or t^x to the 
State of Nebraska of $3,000. The amount was claimed as 
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a deduction by the petitioner in its return and was disal¬ 
lowed by the respondent. In United Carbon Co., 32 B. T. 
A. 1000, we held that such expenditures are allowable de¬ 
ductions. To the same effect are Clark Thread Co., 28 B. T. 
A. 1128; The Michigan Central Railroad Co., 28 B. T. A. 
437; and Holeproof Hosiery Co., 11 B. T. A. 547. AVe 
therefore hold that the sum of $3,000 is an allowable deduc¬ 
tion for the taxable vear. 

Petitioner made and claims deductions for the following 
donations: 


Sioux City—Morningside College $400.00 

Briar Cliff College 200.00 

Omaha—i Interdenominational Church 25.00 

Y. M. C. A. Operating Fund 250.00 

St. Paul Baptist Church 13.00 

Nebraska Methodist Hospital 50.00 

Zion Baptist Church 20.00 
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$958.00 

In construing article 264, Regulations 74, in The F. 
and R. Lazarus and Co., 32 B. T. A. 633, the Board 
said : 


t i 


Article 264 of Regulations 74 provides that: 


Donations made by a corporation for purposes con¬ 
nected with the operation of its business, * * ' when 
limited to charitable institutions conducted for the 
benefit of its employees or their dependents are a 
proper deduction as ordinary and necessary expenses. 
Donations which legitimately represent a considera¬ 
tion for a benefit flowing directly to the corporation as 
an incident of its business are allowable deductions 
from gross income.” 


Under these regulations, which have the force of law, 
the petitioner must show a direct benefit to its employees 
or business in order to be entitled to deduct the donations 
in question as an ordinary and necessary business expense. 

In Helve ring v. Evening Star Newspaper Co., 78 Fed. 
(2d) 604; certiorari denied October 14, 1935; the court, in 
reversing this Board, said in part: 
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i 

“'Whether the contributions resulted in ail increase 
in the circulation or advertising of the Stajr, and, if 
any, to what extent, is of necessity, mere conjecture. 
The evidence falls far short of establishing either 
proposition. If any benefit, in cither respect, did ac¬ 
crue, it is so indirect and remote that it can dot rise to 
the dignity of being substantial, nor warranty a finding 
that the donations involved were, in a genuine sense, 
necessary and ordinary expenses within the! meaning 
of section 23 of the Revenue Act of 192S, |or of the 
Treasury Regulations 74. It is not enough tliiat the ex¬ 
pense be necessary; it must be ordinary and llecessary. 
Welch v. Helvering, 290 U. S. 111.” [Italicsjours] 

There is no evidence in the instant case that ^he dona- 
lions to tlie three churches or the hospital resulted in any 
benefit whatever, either directly or indirectly, to the peti¬ 
tioner or its employees. 

The donation of $200 to the Briar Cliff College \fas made 
at the solicitation of St. Joseph’s Hospital. Bjith were 
Roman Catholic institutions. The hospital had bejen a cus¬ 
tomer of petitioner since some time in 1929 and peti- 
77 tioner desired to retain its business and good will 
and made the contribution for that purpose, but 
there is no evidence that the business was increased or 
benefited on account of it. The gross business (with the 
hospital was about the same in 1930 and 1931. 

The donation of $400 to the Morningside College was 
part of a donation of $1,500 paid over a period of several 
years. This college had been a customer of petitioner for 
several years, and in 1930 and 1931 its gross busii|iess was 
between $1,900 and $2,000, but it does not in anywise ap¬ 
pear how much, if any, of this business could be attributed 
to the donation. The donation of $250 to the Y. }I. C. A. 
was made at the solicitation of P. F. Peterson, president 
of the Peterson Baking Co., which was a good customer of 
petitioner. The donation to the Y. M. C. A. was made to 
please Peterson and help to retain his business, which aver¬ 
aged over $20,000 per year. 

Applying the rules in the Lazarus and Evening Star 
cases, supra, we do not think petitioner is entitled to the 
deductions claimed as it has not shown any direct ^nd sub¬ 
stantial benefit to the business from the donations. 
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There were a number of oilier errors alleged in the orig¬ 
inal petition which seem to have been abandoned in the 
amended petition and no evidence was introduced relative 
to them, so thev have not been considered. 

Judgment will be nil (‘red under Rule 50. 

(Seal) 

ENTER: Entered Nov. 18, 1956. 

78 United States Board of Tax Appeals 

Docket No. 75130. 


The Fairmont Creamery Company, 
Petitioner, 

v. 

( f 0M MISSION EK OF INTERNAL R EVEN UK, 
Respondent. 


Decision. 

Pursuant to the Board’s Memorandum Opinion, entered 
November 18, 1935, the respondent filed a recomputation 
and notice of settlement on December 10, 1935, which was 
not contested by the petitioner. Therefore, it is 

ORDERED and DECIDED, that there is a deficiency in 
the amount of $5,284.67 for the year 1930. 


(Signed) CHARLES P. SMITH, 

Member , 

United States Board of Tax Appeals. 

(Seal) 

Enter: Entered Jan 9, 1936. 
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United States Board of Tax Appeals Filed Jan. 16, 
1936. 


United States Board of Tax Appeals 

Docket No. 75130. 

The Fairmont Creamery Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, 
Respondent. 

Stipulation as to Venue . 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
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the Rev- 
Revenue 


the above entitled cause may be reviewed by the United 
States Court of Appeals for the District of Columbia. This 
agreement is filed pursuant to Section 1002(d) of 
enue Act of 1926 as amended by Section 519 of the 
Act of 1934. i 

FRANK L. WARFIELD, 

STANLEY WORT®, 
Attorneys for the Petitioner, 
Munsey Building,! 
Washington, J). ( 

FRANK J. WIDEMi 
Assistant Attorney Gene 


SO United States Board of Tax Appeals Filed 
1936. 


AN, 

ral. 


Jan. 16, 


In the United States Court of Appeals for tl}e 
District of Columbia 

Docket No. 75130. 

The Fairmont Creamery Company, 

Petitioner , 

v. 

( ’OMM1SSIONER OF INTERNAL REVEN UE, 

Respondent. 

Petition for Review. 

To the Honorable, the Chief Justice 
and Associate Justices of the United 
States Court of Appeals for the 
District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against it on Jan¬ 
uary 9, 1936 based upon a Memorandum Opinion of the 
Board entered November 18, 1935 in which it was ordered 
and decided that there is a deficiency in income tixx due 
from the petitioner for the year 1930 of $5,284.67, <jmd re¬ 
spectfully submits its petition for a review thereof by this 
Court. The parties have agreed that the review shall be in 
this Court as evidence by a stipulation filed with tliel Clerk 
of the Board. 
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Statement of the Case. 

The petitioner is The Fairmont Creamery Company, a 
Delaware corporation, and its subsidiary corporations, con¬ 
stituting- an affiliated group. The deficiency forming the 
basis for this petition for review is for the calendar year 
1930. During and for the year 1930 the petitioner kept its 
books and rendered its income tax return on the accrual 
basis. 

The Fairmont Creamery Company (Delaware) was or¬ 
ganized under the laws of the State of Delaware on March 
5, 1929 with its principal office and place of business at 
Omaha, Nebraska, and shortly thereafter became the parent 
corporation of the affiliated group, all of which are 
81 engaged in the manufacture and sale of dairy prod¬ 
ucts. 

By resolution passed at a meeting of the Board of Direc¬ 
tors of The Fairmont Creamery Company (Delaware) held 
April 6, 1929,'em]doves of the petitioner were permitted to 
subscribe to its common capital stock under certain terms 
and conditions, such subscriptions to be applied for on a 
prescribed form of application. The said resolution and 
the said form of application provided inter alia that, dur¬ 
ing a period of four years from the date of issue, the stock 
so subscribed for should be held by the petitioner and could 
not be transferred, assigned or pledged by the employe-sub¬ 
scriber, irrespective of whether the subscription price had 
been fully paid, and that the stock should revert to the peti¬ 
tioner in the event that the employment of the subscriber 
by the petitioner should be terminated for any reason what¬ 
soever within the said four year period. Subscriptions to 
25,395 shares were received from employes under said ar¬ 
rangement. 

During the year 1930 the petitioner credited its employe- 
subscribers with “dividends” on the stock subscribed for 
under the said plan and charged such employe-subscribers 
with “interest” on the unpaid notes relating to the sub¬ 
scriptions to stock, the excess of the credit for “dividends” 
over the charge for “interest” being paid to the respective 
employe-subscribers by the petitioner. The “interest” so 
charged and withheld from “dividends” credited on the 
petitioner’s books for the year 1930 amounted to a total of 
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$26,708.63, which the respondent included in the petitioner’s 
taxable net income. The petitioner contended that! with the 
exception of $2,981.67, representing reversals of efitries by 
reason of cancellations of subscriptions during [the year 
1930, the said item did not constitute taxable income, but 
was a mere bookkeeping entry. 

82 During the year 1930 the petitioner cancelled numer¬ 
ous subscriptions to its capital stock by the employe- 

subscribers, and, in accordance with the subscription plan, 
the “interest” theretofore charged against, and the “divi¬ 
dends” theretofore credited to, the employe-supscribers 
were reversed, and the subscribers were repaid the amounts 
they had theretofore paid to the petitioner by reason of 
their subscriptions, less amounts previously paid!to them 
in the form of dividends, together with interest thereon. 
The “dividends” so reverting to the petitioner during the 
year 1930 amounted to $4,120.80, which the respondent in¬ 
cluded in the petitioner’s taxable net income. 

During the year 1930 the petitioner made contributions 
to certain charitable and religious institutions aggregating 
$958.00 which it deducted from its gross income as ordinary 
and necessary expenses by reason of the direct benefit to 
the petitioner’s business by reason thereof. Thej respon¬ 
dent disallowed said deductions. 

The respondent made an audit of the petitioner’s return 
and its books of account for the year 1930 and issued his 

final notice of deficiencv dated Januarv 20, 1934 which pro- 

•/ + / | A 

posed a deficiency in income tax of $5,647.12. The petitioner 
timely filed an appeal to the United States Board! of Tax 
Appeals alleging as errors, inter alia, the action of the re¬ 
spondent as set forth above. A hearing was had in |Omaha, 
Nebraska on June 7, 1934 before Member, C. P. Smjtli, con¬ 
stituting a division of the Board, and thereafter bricffs were 
filed by the parties pursuant to Pule 35 of the Boaiid. The 
petitioner in its brief requested special findings lof fact. 
The Board on November 18, 1935 entered its Memorandum 
Opinion and pursuant thereto the respondent filed a re¬ 
computation and notice of settlement under Rule 50 

83 of the Board which was not contested by the peti¬ 
tioner. The decision of the Board entered January 

9, 1936 ordered and decided that there is a deficiency in 
the amount of $5,284.67 for the year 1930. 
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Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board: 

1. The Board erred in failing to find all the facts stipu¬ 
lated by and between the parties hereto. 

2. The Board erred in holding that under the stock sub¬ 
scription agreement between the petitioner and its em¬ 
ployes, the employes “had at least an equitable title to the 
shares subscribed for” prior to the expiration of four 
years from the date of the agreement. 

3. The Board erred in holding that “interest” in the sum 
of $26,708.63, or any other amount, which was charged 
against employe-subscribers and deducted from “divi¬ 
dends” credited to said employe-subscribers during the 
year 1930, constituted taxable income to the petitioner. 

4. The Board erred in holding that “dividends” in the 
aggregate sum of $4,120.80, which reverted to the petitioner 
during the vegr 1930, by reason of cancellation of stock sub¬ 
scriptions within four years from the date of the stock sub¬ 
scription agreement, constituted taxable income. 

5. The Board erred in failing to find that a direct benefit 
accrued to the petitioner by reason of its contributions to 
certain religious and charitable institutions during the vear 
1930. 

6. The Board erred in holding that the petitioner was not 
entitled to a deduction from gross income, as ordinary and 

necessary expenses for the year 1930, of amounts 
84 aggregating $958.00 representing contributions to 
certain religious and charitable institutions from 
which the petitioner derived a direct benefit. 

7. The Board erred in ordering and deciding that there 
was a deficiency in income tax due from the petitioner for 
the year 1930 of $5,284.67. 

WHEREFORE, your petitioner prays that the decision 
of the Board of Tax Appeals be reviewed and reversed by 
this Court, and for such other and further relief as the 
Court may deem meet and proper in the premises. 


FRANK L. WARFIELD, 
STANLEY WORTH, 
Attorneys for the Petitioner , 
Munsey Building, 
Washington, D. C. 
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District of Columbia, ss : j 

Frank L. Warfield, being first duly sworn says t[hat he is 
the attorney of record in the above-named cause; that as 
such he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements therein contained; and that tjlie state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

(S) FRANK L. WARFIELD. 


Sworn and subscribed to before me this 15th day of Jan¬ 
uary, 1936. 


(S) MARY E. NEf[<\ 

Notary Public, I). C. 


(Seal) Notary Public\ J). C. 

My commission expires June 15, 1936. | 

85 United States Board of Tax Appeals Filed I Jan. 16, 
193G. J 

United States Board of Tax Appeals 

■ 

Docket No. 75130. 

The Fairmont Creamery Company, 

Petitioner, 


v. 

Commissioner of Internal Revenue, 
Respondent . 

Notice of Filing Petition for Review. 

■ 

To Robert H. Jackson, Assistant General 
Counsel for the Bureau of Internal 
Revenue, Washington, D. C.: 

Please take notice that the petitioner on the 16tl| day of 
January, 1936 tiled with the Clerk of the Unitecj States 
Board of Tax Appeals at Washington, D. C. a petition for 
review by the United States Court of Appeals for the Dis¬ 
trict of Columbia of the decision of the Board heretofore 
rendered in the above entitled cause. A copy of tjhe peti¬ 
tion for review and the assignments of error as | filed is 
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attached hereto. Dated at Washington this 16th dav of 
January, 1936. 

v 7 

Respectfully, 

FRANK L. WARFIELD, 
STANLEY WORTH, 
Attorneys for the Petitioner, 
Munsey Building, 
Washington, D. C. 


Service of the foregoing notice together with a copy of 
the petition for review and assignments of error therein 
contained is hereby acknowledged this 16th dav of January, 
1936. 


HERMAN OLIPHANT, 
General Counsel for 
the Department of the Treasury. 
Attorney for the Respondent. 


86 United States Board of Tax Appeals Filed Mar 21 
1936. 

United States Board of Tax Appeals Lodged Mar 
19 1936 


In the United States Court of Appeals for the District 

of Columbia 

B. T. A. Docket No. 75130. 

The Fairmont Creamery Company, 

Petitioner , 

v. 

Commissioner of Internal Revenue, 
Respondent. 

Statement of Evidence. 

The following is the statement of evidence in narrative 
form in the above-entitled cause which was tried on June 
7, 1935 in Omaha, Nebraska before Honorable C. P. Smith, 
constituting a division of the United States Board of Tax 
Appeals. 

The petitioner and the respondent entered into a written 
stipulation which was received by the Board Member and 
made a part of the record. Sofar as material to the issues 
involved in the petition for review it reads as follows: 
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Agreed Statement of Facts. j 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that! for the 
purpose of this proceeding the following facts mavjbe taken 
by the Board to be true, subject however to the right of 
either party to introduce further evidence not inconsistent 
therewith: | 

1. This appeal involves the calendar year 1930 anil relates 
to The Fairmont Creamery Company, a Delaware (corpora¬ 
tion and its subsidiary corporations as listed in the respon¬ 
dent’s notice of deficiency dated January 20, 1934, a copy of 
which is attached to and made a part of the original peti¬ 
tion. As hereinafter used, “Petitioner” refers to the en¬ 
tire affiliated group. 

2. Petitioner kept its books and rendered its return for 

the year 1930 on the accrual basis. A copy of the 
S7 consolidated income tax return is attached! to and 
made a part hereof as Exhibit 1. (Photostaiic copy 
attached hereto.) | 

3. The Fairmont Creamery Company (Delaware) jwas or¬ 
ganized under the laws of the State of Delaware under date 
of March 5, 1929, and shortly thereafter became the parent 
corporation of the affiliated group. Its principal office and 
place of business is Omaha, Nebraska. 

4. By resolution adopted at a duly convened meeting of 

the Board of Directors of The Fairmont Creamery Com¬ 
pany (Delaware) held April 6, 1929, the employee*) of the 
petitioner were permitted to subscribe to common'capital 
stock under certain terms and conditions therein set forth. 
A copy of said resolution is attached hereto and inade a 
part hereof as Exhibit 5. A form of application jbv em¬ 
ployees for the purchase of stock is attached hereto and 
made a part hereof as Exhibit 6. Subscriptions toj 25,395 
shares were received from employees under said arrange¬ 
ment. j 

5. During the year 1930 petitioner declared quarterly 
dividends on its common stock of 40 cents per shard. The 
said dividends on the stock which had been subscribed for 
by employees were first applied against interest due on the 
employees’ notes, as provided by the subscription jagree- 
ment, and the balance of the dividend was either )j>aid to 
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the employees or credited against unpaid subscription in¬ 
stallments. The total amount of dividends withheld by the 
petitioner during the year 1930 and applied to interest due 
on the notes of employee-stockholders was $26,708.63. Said 
amount of interest was credited to the general interest in¬ 
come accouht and said account was closed out to profit and 
loss (credited) when the petitioner’s books were closed at 
the termination of the accounting period and is included in 
taxable net income. 

6. Typical forms of ‘‘bookkeeper’s memo.” and “request 

for check” having to do with termination of cm- 
88 ployees’ subscriptions to capital stock are attached 
hereto and made a part hereof as Exhibits 7 and 8, 
respectively. A typical copy of the computation which ac¬ 
companied the check to the employee is attached hereto and 
made a part hereof as Exhibit 9. 

7. Typical forms showing accounting by the petitioner 
with respect to employees’ subscriptions to the capital stock 
and dividends therein are attached hereto and made a part 
hereof as Exhibits 10, 11 and 12. (Photostatic copies of 
Exhibits 11 and 12 attached hereto.) 

8. During the year 1930 certain subscriptions by em¬ 
ployees to the common capital stock of the petitioner were 
terminated as set forth in the list attached hereto and made 
a part hereof as Exhibit 13. 

Columns numbered 1, 2, 3, 4 in said Exhibit 13 represent 
debits to the accounts as indicated in the caption of the re¬ 
spective columns. Columns numbered 5, 6 and 7 in said 
Exhibit 13 represent credits to the accounts as indicated 
in the captions of the respective columns. 

The sums shown in column 3 (Exh. 13) were closed out 
(debited) to profit and loss on petitioner’s books and were 
deducted by the petitioner in its income tax return for the 
taxable year. The sums shown in column 4 (Exh. 13) were 
debited to the general interest income account by the peti¬ 
tioner and were used by the petitioner as a reduction in 
computing the interest income shown on the return. The 
sums shown in column 6 were closed out (credited) to profit 
and loss on petitioner’s books and were reported by the 
petitioner as taxable income in its income tax return for 
the taxable year. The sums shown in column five were 
closed out (credited) to profit and loss on petitioner’s books 
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and were treated by the petitioner on its income jax return 
for the taxable year as nontaxable income. The respondent 
in the deficiency notice, copy of said notice! being at- 

89 tached to the petitioner’s original petition, in Sched¬ 
ule 1, item (b) increased income reported by an 

amount of $20.36. The said amount of $20.36 is computed 
by adding the totals of columns 3 and 4 of exhibit 13 and 
subtracting therefrom the totals of columns 5 and|6 thereof. 
(See explanation of item (b) in Schedule (1) df the de¬ 
ficiency notice.) The respondent in the deficiency notice 
in Schedule 1, Item (a) increased taxable income! reported 
by the total of column 5. j 

The respondent concedes, in the event the Bo|ard finds 
the amounts shown in columns 3 and 4 of Exhibit 13, and 
captioned “Interest Paid” and “Interest Receiycd” are 
not allowable deductions from income or are not jillowable 
reductions of income, that the amounts shown in| columns 
5 and 6 and captioned “Refund Dividends” and “Interest 
Received” should not be included in taxable income. 

The Petitioner concedes, in the event the Board finds the 
item of $26,708.63 referred to in paragraph 5 hereof should 
be eliminated from taxable income, that the amounts shown 
in column 4 (Exhibit 13) and captioned “Interest Re¬ 
ceived” should not serve to reduce interest income report- 
able and that petitioner’s taxable net income as otherwise 
determined by the Board should be increased accordingly. 

9. The common stock subscribed for by petitioner’s em¬ 
ployees referred to in paragraph 4, supra, was entered on 
petitioner’s books and carried on its balance sleets as 
capital stock outstanding. The notes which were executed 
by employees to cover the unpaid subscription price of the 
said stock were entered on petitioner’s books and! carried 
on its balance sheets as “Notes Receivable-Stockholders.” 
The form of stock certificate issued to employees Iwas the 
same as the form issued by the petitioner to subscribers of 
common stock generally for less than 100 shares. |A form 
of said certificate is attached hereto and madje a part 

90 hereof as Exhibit 14. Upon receipt from the em¬ 
ployee of the said application for stock, down pay¬ 
ment and note, the certificate of stock was filled put and 

' l 

registered in the name of the employee, and was ^ield by 
the petitioner. The petitioner, at that time, secured from 
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the employee an assignment, in blank, on a separate form 
prepared for that purpose. No consideration passed be¬ 
tween the petitioner and the employee for the assignment 
in blank itself. A copy of said form is attached hereto and 
made a part hereof as Exhibit 15. 

10. During the vear 1930 The Fairmont Creamery Com- 
pany (Nebraska) made payments to certain organizations 
in Sioux City and Omaha aggregating $5,459.00. In pre¬ 
paring its return the petitioner excluded as deductions from 
gross incomeisums totaling $1,467.80 as being donations not 
properly deductible from gross income. Respondent in his 
notice of deficiency has disallowed as deductions the re¬ 
maining balance of $3,991.20 on the ground that they repre¬ 
sent donations and not ordinary and necessary expenses. 
The following is a list of donations totaling $958.00, which 
petitioner now contends are deductible from gross income. 
Respondent admits that said amounts were paid during the 
taxable year to said organizations. 


Sioux City—Morningside College $400.00 

Briar Cliff College 200.00 

Omaha— Interdenominational Church 25.00 

Y. M. C. A. Operating Fund 250.00 

St. Pauls Baptist Church 13.00 

i Nebraska Methodist Hospital 50.00 

Zion Baptist Church 20.00 


Total $958.00 

Testimony of B. D. Wilson. 

R. D. Wilson was called as a witness on behalf of the peti¬ 
tioner and having been first duly sworn testified as follows: 

Direct Examination 

I am Secretary Treasurer of The Fairmont Cream- 
91 ery Company and was familiar with the stock 
proposition in 1929. In distributing this stock we did 
it in this wav: The total number of shares was set bv the 
Board of Directors, and the Managers of the various 
branches were informed how many shares would be avail¬ 
able for subscription by employees for their branch, but we 
informed the'Managers that we wanted them to be very 
careful about the selection of the men who were to be per- 
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mitted to subscribe for the stock, and told them jnot to ac¬ 
cept subscriptions from any men who were temporarily em¬ 
ployed and any men who were not satisfactory ojr any em¬ 
ployees whatever that they did not want to encourage and 
keep in the employ of the company. 

The stock was priced to the employee at $26 a share. The 
stock was selling- on the open market at upwards of $45 a 
share. I know of a good many instances where it was sold 
as high as $50 a share within the next few moijths after 
that. I 

The stock which was issued to these employees never 


went out of our possession. We had several catjes where 
employees paid cash for the stock, but we retainedjthe stock 
certificates and the other papers in connection witjh it until 
the four years had been completed and did not diliver the 
certificate until July 1, 1934. None of the stockj was de¬ 
livered to anyone before the four year period, at jleast not 
to my knowledge. In fact as far as I can remdmber we 


made no exceptions whatsoever. The stock ha(jl no par 
value. 

With respect to donations made by the petitioner, the 
first item is in the sum of $400, and was made to tjie Morn- 
ingside College of Sioux City, Iowa. In the calendar year 
1930 we sold goods amounting to a little over $1,900 for the 
women’s residence hall, and in 1931 we sold tli^m mer¬ 
chandise between $1,900 and $2,000. 

The next item was a donation of $200 made to the Briar 
Cliff College of Sioux City, Iowa. This donation was 
92 solicited by the St. Joseph’s Hospital of Sioux City, 
which had been a customer of ours for a fe\| months 
at that time. They asked for a donation of $500 and 


pointed out the fact that they were favoring us with a con¬ 


siderable amount of business. We finally satisfied them 
with a contribution of $200 in the year 1930, and in jthe year 
1931 we sold to St. Joseph’s Hospital between $3^000 and 
$3,500 worth of goods. 

The next item is a donation of $25 to the Inter-ddnomina- 
tional Church in Omaha; that is a colored church. The sub¬ 
scription was $25, and I am unable to say whether we re¬ 
ceived any particular benefit from that. The Pastor of the 
Church, Reverend Waggoner, says that a number |of their 
members have purchased from us, but I am unabl^ to say 

whether thev did or not. 

* 
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The next item is a contribution of $250 to the Y. M. C. A. 
of Omaha for their operating’ fund. That subscription was 
solicited from us by Mr. P. F. Peterson, President of the 
Peterson Baling Company. He has been a member of the 
Board of Directors of the Y. M. C. A. for a good many years 
and almost insisted that we make this donation to the 
Y. M. C. A. Our sales to the P. F. Peterson Baking Com¬ 
pany in 1930 were upward of $22,000: and in 1931 upward 
of $25,000. The donation in this case was made to help us 
retain the business of the P. F. Peterson Baking Company 
to which we sell large quantities of frozen eggs particularly. 

As to the payment of $13 to the St. Pauls Baptist Church 
and $20 to the Zion Baptist Church, both colored churches, 
I am unable to sav whether we reallv sold them much of 

r * • 

any goods in these years or not. Their pastors both told us 
so. The remaining item is a contribution of $50 to the 
Nebraska Methodist Hospital. We have sold them mer¬ 
chandise running from $200 to $700 a year in each 
93 of the last five vears. 

The competition in this line of business is very keen, 
particularly in Omaha, as it is the largest butter market in 
the world. More butter is manufactured in Omaha than in 
any other city and the creameries are in close competition, 
not only for the profit in it but also as a matter of local 
pride. At Sioux City one of the largest single creameries 
in the world is our chief competitor, and competition at that 
point has for manv vears been verv keen. 

Cross-Examination 

I know of some cases where the common stock of The 
Fairmont Crearnerv was bought at $45 a share about 1930. 
The Trust Department of the Omaha National Bank sold, I 
think, several thousand shares at $45 a share for Mr. Leon¬ 
ard E. ITurtz, now our Executive Vice-President. He was 
Executor of the Estate of Eugene J. Hairier. I handled the 
transaction for Mr. Hurtz as a convenience through the 
Trust Department of the Omaha National Bank. He was 
out of the city a good deal and left the certificates with me 
to be delivered to the bank. I collected the monev for him 
and was familiar with the price at which it was sold. There 
were something over 400,000 shares of common stock of 
The Fairmont Creamery Company outstanding in 1930. 
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I cannot tell you who solicited this donation for the Morn- 
ingside College. There was a committee from St. Joseph’s 
Hospital called on Air. A. E. Bland, our Manager at Sioux 
City. The amount of business done with St. Joseph’s Hos¬ 
pital for the years 1930 and 1931 ran between $3,000 and 
$3,500 gross. I don’t know how much was sold toi them in 
1929. In fact we sold nothing to St. Joseph’s Hospital until 
the last month or two in 1929. That is when our business 


with them started. I am speaking about the donation to the 
Briar (Jiff College. It was solicited by the Board cf the St. 

Joseph’s Hospital. Briar Cliff College is a|catholic 
94 institution and the St. Joseph’s Hospital aid other 
catholic institutions of Sioux City actively j got out 
and solicited subscriptions on behalf of the Briar (liff Col¬ 


lege on the basis of their own business, and it was on ac¬ 
count of the solicitation by the St. Joseph’s Hospital that 
we made the subscription of $200 to the Briar Cliff College. 

The donation to the Morningside College was an entirely 
different proposition. That was a $400 subscription which 
we made to the Morningside College for the womeiji’s resi¬ 
dence hall. AVe sold between $1,900 and $2,000 vforth of 
goods to the Morningside College in 1930 also again |in 1931. 
I don’t know how much we sold them in 1929. We liad sold 
them for some time and we were anxious to retain the busi¬ 


ness. 

We have been making a donation to the Y. M. C. A. 
Operating Fund each year for several years since Air. P. F. 
Peterson has been soliciting it as his company is possibly 
our largest, or one of our very largest customers here in 
Omaha. Air. Peterson and his son-in-law have control of 
the purchases, they have no purchasing agent at the Peter¬ 
son Baking Company. 

I am not prepared to say who the purchasing agents were 
for Morningside College, Briar Cliff College and those 
places; I don’t know. The cheeks for these donations were 
made directly to the institutions; that is to the Briar Cliff 
College and to Alorningside College. 

Re,-Direct Examination 


AVe made a subscription to the Alorningside College to be 
paid over a period of five years and this $400 in 1930 was a 
part of that. The subscription was made in 1927 alid was 
to be paid in five years. It was not exactly $400 a y^ar but 
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it was a total of $1,500 in the five years and this is a 
95 part of it. 

The foregoing is all of the material evidence adduced 
at the hearing before the United States Board of Tax Ap¬ 
peals hearing upon the issues involved in the petition for 
review, and the same is approved by the undersigned at¬ 
torneys for the parties hereto. 

FRANK L. WARFIELD, 
Attorney for Petitioner. 

HERMAN OLIPHANT, 
Attorney for Respondent. 

The foregoing is all of the material evidence adduced at 
the hearing bearing upon the issues involved in the petition 
for review, and in order that the same may be preserved 
and made a part of this record this statement of evidence is 
duly approved and settled this 21st day of March, 1936. 

CHARLES P. SMITH, 

Member , United States Board 
of Tax Appeals. 
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A.—ARricuJtupe and retated SndurtrieA, inclwlinc fi'hinj;. lt>K^ing, i<*e hnrve't* 

Sng. etc., and also the leading of such property. Jhato the product or product.-. 

B. — Mining and quarryir.g, including gaa and oil wells, and also the Jcadn'T of 
rueh property. State tl«e product or products. C.—Manufacturing. State 
the product and alto the material if not implied l<v the name of the product. 

D.—('oust met ion—t\cavutions, bnilJiogs, hrl«li; , 'fl. railroads, .ships, ete.. h!:«> 

C'[tli]>pi:ig and installing xaice with sytU-mr, devices, or machinery, without 
Iheir manufacture. State nature of structures built, materials used, or kind of 
installation*. El.—Transportation—rail, water, local, ete. State the kind and 
tpccud product tr*rue»ortc l. if any. ES.— Ihiblie utilities—g:u* (natural, coal, 
or water;; eteetrie light or power (hydro or steam generate.);; heating (steam or 
hot water;; teleption*’; waterworks or j>owcr. E3.—Storage—without trailing 
or profit from bates—(elcvnt<>''t, warehouses, stockyards, etc.). State product 
stored. E«.—leasing transportation or utility's. State kind of property. 

F.-r-Trading in gissl- i•ought and not produced bv the trading concern. Sta’c 
manner of trade, whether wholesale, retail, or coni mis; ion. and product handled 
Sales with storage with profit primarily from antes. G.—Service—domestic, 
including hotels, restaurant:;, ete ; amusements; other professional, f-ersoiial, .ir 
technical service. State the service. H.—Finance, including hanking, real 
estate, insurance. I.—Concerns n<>t falling in ulovr classes (a) tx-cause of 
cnmi'iniug several of them with no pncd. xuiaant busim-ss, or (b) for other 
reasons. 

2. Concerns whose buxines* involves activity falling in two or more of the 
^c general chusM-s, where the »ainr jrroduct is eoneerned, should report busi- 

identifwd with l>ut one of the aliove general clashes; for example, con- 
Si> A or H which also transport anil market their own product exclusively 
_ nly, r-huiilt! still \h- id< ntifu d with classes A or B; concerns in C (manufac¬ 
turing) v. high ow r. or c<ir.te>! t heir source of material supply iu A or B and which 
»1- • tr->f.sj>oTt, -ell, or ir,*»all their own product exclusively or mainly, should 
t<e identified with manufacturing; concerns in I) may control or own the source 
of supply of materials used exclusive!v or mainly in their constructive work; 
concerns m El or K2 may own or control the source of their material or power; | 
conrerns in F may trarsjx.rt or store their own merchandise, but its production j 
woijki identify them with A, B, or C. 

3. Answers. 

(U'tieral class (use key letter designation)... • —. 

Mam income-pr 'during business (give *]x'«-itionlly the information 
ealh.'d for under cacti key letter, also whether acting as principal, 
or as age-it on commission; state if inactive or in liquidation) 

c- cnory , Col/i Stortice.. Xc.c^. lPB.iIr.uam. 

.Vi IK and drear., who lor ale Butter, z x-' o 


PREDECESSOR BUSINESS 


C. DM M'«* eorjK»ration fi!*- a r-furn under Tlie same name for the preceding 

taxable year’ YCS. . . Was the rorjxiration in any way an outgrowth, 
result, coMmunth'ii, or riscganizatioii of a tiiwac' or fiueities'x^* in ezidcuc# 

•luring this or any prior year since Ih-ecnts-r 32, If* 17? .. .... If answer 

isgive name and address of eaf !i jired<*eesxor burinoss, and the date of 

the change in entity . ..—. 



I’jkui Mieh change were soy asset values increased or decreased? . .... - 

If the answer is "ves.” elo.ntig balance sheets of old buaincNiand iqxuing bulv.eet 
rbeets of new bush .cm inubt lx* furnhshial. 

BASIS OF RETURN 

7. Is this return made on the basis of actual receipts and disbursement#? . ... 

If not, dc*cri»>e fully what other I'.iris or method wax u*-d in computing net 

.. Accrued Basie ... 


VALUATION OF INVENTORIES 

8. State whether the inventories at the Iicginning and end of the taxable year 
were valued at cost, or cost, or market, whichever is lower. If other basis wax 
used, describe fully, »laie why used and the date inventory was last reconci*«i 

with stock........ 

Cost or Itarket, whichever ia lower.... 




(<*> 

«>; 


Poultry, Checr.Cj Etc.. 

Ac t i ng aa p r l n c l r»el. 


AFFILIATIONS WITH OTHER CORPORATIONS 
SC* IWTRUCTIOS M 

4. Is this a eon*olidat< d return of two or more corporations?_l’.vP. .. 

If so, procure from the Clotlector of Internal Revenue for your district Fe m SSI, 
Afiiliations Seheduie, which shall lx? filled in. *worn to, and fil< d a* a par of this 
return. See Article 12 (?) and («f). Regulations 75. 

5. Did the corjxiration file u consolidated return for tbo preceding taxable 

year?..X*?®... »■ isms 


LIST OF ATTACHED SCHEDULES 

0. Enter below a list of all wlietfule* accompanying this return, giving for each 
a brief title and the schedule mimlx-r. The name and address of tlie oorporatton 
shou'd lx* placed on each reparate -eiiedule accompanying the return. 


The corporation's books are la care of. 
Located at..— 
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r *** 4 of ,rn 3CHE DCLE A—COST OF MAWlbu-TUBlkW. rn CROOOCme COOOS (Se, 2, 

. |"V „ “T” 


iniu 


iTBMI 


Uiriai and 


.......I __ 


If steHil and iop^cc_. 


’*!***. 
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-.1.... 


| *BO< A? 

(Timm «r IWl. k) 


IS > 

• — ■ * *—— • 
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SD 


Lj.sc|2:xLg_ 


I. ksa or P*wnn 


schedule B—RRonr from sale of r eal ^te^pceST■; - 

__ 1 Ar4i ^ ^ i W »k j l*r*->i»nn 


X I>ATS AW-XXO 




!* .. ! . 


I 


gy. s:te-^ i 


_L 

i 

... s_ 

I 

. < 


* Nit )*m-.rrr 
j * t atmt n Itra n) 


bow property war acquired... 


L Nabs os Omul 
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( J Omiii T m * 
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i 

. ... I 2?: sct-wiIs 
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* i 
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.. 1 

i 
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SCHEDULE D—COST OF REPAIRS (See Instruction 14) 


t«» ItrOLM 


P» 4 lin *yW >T»« I « •% Kib 




4 ('(Krrjiio 


ft IVf. r*w J 


• a»cm ht or 
I (r.iut rt Ilrl4» u> 
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I. It ami 


1 X A Mot XT 

I (f.cirr m 


li^fn 14) 


__ SCHE DULE £ T AXES PAID »s. lti«trurti«n 16 ) 


) l**m 


SaUhaa ud 


Z AM..I kT 
'Vno-r mi Ii/n I*) 


s.. 


a . 
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”'V. JSZ.3& . 


t ... 


. ..... . 
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f 

1 
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SCHEDULE F—EXPLANATION OF LOSSES BY FIRE, STORM. ETC. (Sa-o !n«iruc:i. n 17) 


1 . Coa as Tsora.tr 

X Dirs Accnass { 
' 1 

3 . Core Oh Vi'.r* 

A* or Maim n 1 , Iwj.V 
Mmi'fl OSKATIB 

4 Pr»»r«i CAT 
Iiirauk uikn 

; ft TirrBiAiAn - , i 

1 AU>'*A»l( MW. B 

ACAJieiTV.M 

ft 2 n»t iaftri aN 7 > ! 

VaLCC 

T Dbwxtiblb IaOAS 
(Kotrr Ai liALD It) 


1 

j 

$. 


$. 1 


15 .i 


1 

S... I - 1 

S 1 
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i 



! .: 

1 

1 

1 
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I ... ! 


! i 

i 

» 




L.sks scripiis . ! 


!.! 

1 

i i ! 


. 

f. : : 

i . 1.1 

I j_ 

1 i .! . i . : 

i_~; iZ 


State bow pr op erty waa acquired 


SCHEDULE C—BAD DEBTS (See Instruction IS) 

3 . Da® Drra 




1. Yxis 


X Halo •'« 
Aocovirr 


1990.. 

1037_ 

fczi 


-joy> 


SCHEDULE H—DIVIDENDS DEDUCTIBLE (Soc Instruction 19) 

A MOT* XT or I>I«TT<»AP» 


1 . Namb or Cuvuut»« 


X PaiummUc 


3 . V.xrmtt 


• i y Natlor.cl Dairy rrodufts Cc. ... U .4.3 , 65 

| Beatrice Crearrerj; Co. 

•I ?-orG.e n yos&ftR ?. 

I " TOTAL 


20 100 
24 ! SS 


8 fe 131 




SCHEDULE I—EXPLANATION OF DEDUCTION FOR DEPRECIATION (See Instruction 20) 

A»<"■ *r or Dmrivti n <n»R.n> orr 
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A Previous jr«r* 


Thu yrirf 
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I. 


. ...t 


AFFIDAVIT 


W- «K* inulTTiIrocd. oreaident and treasurer of tho corporation for which thia return is made, being severally duly sworn, each for himself deposes and says 
thk retinroffnclud^ the accompanying scheduk* and statements. has l>ecn examined by him and U. t«. the )*wt -t hu knowledge and belief, a true and 
ret££m £&togood wSrfcTSrtaxablo year stated, pursuant to tbo Revenue Act of 1028 and the Regulations Wood thereunder. 


Swoti to and aubaeribed before me thia. 


. day of.. 


,193L 



o< oOee adadaMattac oath) 
Attach a 


CllUe) 


i COSMSATti 


i'rtsulcnl. 

Treasurer. 


U any of tha a b ove achadulaa do not pvesdda MtAdint 
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96 Ex. 5 j 

The Fairmont Creamery Company, (Delaware) 

Copy of Minutes of Meeting- of the Board Directors, 

held April 6, 1929 

“Moved by L. E. Hurtz, and seconded by D. K. Howe 
that the Officers of this Company be and the same are here¬ 
by authorized to sell and issue at their discretion npt to ex¬ 
ceed 26,000 shares of the unissued No Par Common |Stock of 
this Company to Employees of Corporations whoscjj capital 
stock it owns, under the following terms and conditions: 

1. Date of issue to be July 1, 1929. | 

2. Price to be ^26.00 per share. j 

3. Terms of payment to be ^2.00 per share in jcasli on 
or before July 1,1929. Balance to be paid at the rate 
of 50c per share per month, beginning August 1, 
1929. Additional payments to be accepted[ at any 
time. 

4. Deferred payments to be evidenced by noti, dated 
July 1, 1929, drawing interest at six per cent (6%). 
If monthly payments are not made when due,| the en¬ 
tire note shall immediately become due and bavable 

*• JL %/ 

and shall draw interest at the rate of ten per cent 
(10%) per annum from such date until paid.j Inter¬ 
est to be payable quarterly on October 1st, January 
1st, April 1st, and July 1st. The Company t^ be au¬ 
thorized to deduct payments and interest as they be¬ 
come due from dividends due the purchaser, j 

5. Restrictions as to re-selling, custody of stodk, pay¬ 
ments of cash dividends, etc. to be as follows 

(a) Stock not to be transferred, assigned or 
pledged in any way until fully paid for and 
until the expiration of four years frobi date 
originally issued, unless by special authority 
of the Board of Directors. 

(b) Stock certificate or certificates to be held in 
custody of the Company for a period pf four 
years following the date issued, irrespective 
of whether or not stock has been fully pAid for. 

(c) If the employment of the stockholder pArchas¬ 
ing under this plan is terminated for aijiv rea¬ 
son either by himself or by the Corporation 
whose capital stock is owned by this Coippany, 
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within a period of four years from date the 
stock was originally issued, this Company is to 
cancel the stock and reimburse the stockholder 
the amount actually paid by him on same less 
pash dividends, with interest at six per cent. 

(d) Stock dividends, if any, to be issued and re- 

97 tained by the Company until the stock orig¬ 

inally purchased has been paid for and de¬ 
livered. 

(e) ("ash dividends to be applied as follows: 

1. To payments of interest on note. 

; 2. To payment of due or past due install¬ 
ments on note. 

3. Balance, if any, to be paid to the stock¬ 
holder. 

6. The Board of Directors hereby determines that of 
the sale price of the shares of Xo Par Common Stock 
to be sold and issued to Employees on July 1, 1929, 
$20.00 per share shall be capital and $6.00 per share 
shal be surplus. 

Carried unanimouslv. ” 


98 Ex. 6 

(copy) 

Application for Employees’ Stock 

..June.1929 

I hereby apply for.shares of no par Common 

Stock of The Fairmont Creamery Company, a Delaware 
corporation, to be issued as authorized by the Board of Di¬ 
rectors on May 11, 1929, and in consideration of the re¬ 
duced price at which said stock is sold, I agree to the fol¬ 
lowing terms and restrictions: 

1. Date of issue to be July 1, 1929. 

2. Price to be $26.00 per share. 

3. Terms of payment to be $2.00 per share in cash on or 
before July 1, 1929. Balance to be paid at the rate of 
50c per share per month, beginning August 1, 1929. 
Additional payments to be accepted at any time. 

4. Deferred payments to be evidenced by note, dated July 
1,1929, drawing interest at 6 per cent. If monthly pay¬ 
ments are not made when due, the entire note shall im¬ 
mediately become due and payable and shall draw in¬ 
terest at the rate of 10 per cent per annum, from such 
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I 

date until paid. Interest to be payable quarterly on 
October 1st, January 1st, April 1st, and July 1st. The 
Company to be authorized to deduct payments and in¬ 
terest as they become due from dividends due irie. 

5. Cash dividends on stock, if any, to be applied as fol¬ 
lows : 

(a) Payment of interest on note. 

(b) Liquidating due or past due installments op note. 

(c) Balance, if any, to be paid in cash. 

6. Stock dividends, if any, to be issued and retaihed by 
the Company until note is fully paid. 

7. Stock Certificate or Certificates to be held by Company 
and to be noil-transferable for a period of fouj years 
following date of issue, irrespective of whether note 
is fully paid or not. 

8. Stock to revert to the Company at any time during four 

years from date of issue, should my employment by the 
Company be terminated for any reason whatsoever, in 
which case the Company is to settle with me by return¬ 
ing the amount of my total payments with interest at 6 
per cent, the Company retaining all dividends!, both 
cash and stock, paid during the time the stock hajs been 
issued. I 

(Signature).j. 

Approved. 

99 COPY j 

BOOKKEEPER’S MEMO j 

Form 196 4M O.M. 2-2-31 Ex.7 

Date 12-13-30 No. 1222 

By R. D. AY. Journal Page 227-228 

Charge ! 

134-2 Treasury Stock—10 Shares Common Stock [200.00 
issued to AYilliam C. Rhodes, Omaha 1 

cancelled 

255 Surplus A/C. Original surplus on 10 shares | 60.00 
issued to William C. Rhodes Cancelled. ! 

122 Interest Paid A/C. Note No. 466 I 6.11 

226-4 Interest Rec’d. A/C. Refund to A\ r . C. Rhodesj 15.38 

i_ 

i>8L49 

I 


Deducted from dividend 




82 


THE FAIRMONT CREAMERY COMPANY VS. 


Credit 

114-3 Notes Receivable—Emp. Stockholder’s Note 

No. 4G6 cancelled 155.00 

254 Surplus Account Dividends Refunded. 20.00 

226-4 Interest Rec’d. A/C. Interest on Dividends 85 

119 Nebraska Corporation—Stock Transfer 105.64 

281.49 

100 Ex. 8 

F. 901 Copy 

Request for Check 
Check No. 9748 

Please issue a check for $105.64. 

Payable to 'William C. Rhodes c/o FCCO Omaha. 

For cancelling* 10 shares Common Stock, issued 7-1-29 to 
Wm. C. Rhodes with interest @ 6% to Dec. 12, 1930, less 
dividends 10-1-29, 1-1-30, 4-1-30, 7-1-30, 10-1-30 and interest 
thereon. 

Charge 107—Stock Transfer A/C Delaware Corporation. 

Signed R. B. WILLIAMS, 
Date Dec. 13, 1930. 

Approved R. D. WILSON. 


(Here follows photostats—pp. 101-102-102a-102b-l03-104- 
105-106.) 


101 William C. Rhodes Note #466 

% The Fairmont Creamery Co. 

Omaha, Nebr. 


Cancelled—Dec. 


July 

1, 

, 1929 

Paid 

$20.00 

with 

Int. 

@ 

6% 

to 

Dec. 

12, 

1930 

Aug. 

1, 

1929 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Sep. 

6 , 

1929 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Sep. 

30, 

1929 

i 4 

Int. 3.53 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Oct. 

4, 

1929 

i 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Nov. 

9, 

1929 

L L 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Dec. 

6, 

1929 

4 i 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Dec. 

31, 

1929 

4 i 

Int. 3.30 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Jan. 

3, 

1930 

4 i 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Feb. 

Jt 

1930 

i 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Mar. 


1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Mar. 

31, 

1930 

4 4 

Int. 3.08 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Apr. 

4, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Mav 

V 

o 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

J une 

o, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

.1 une 

30, 

1930 

4 4 

Int. 2.85 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

July 

3, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Aug. 

8, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Sep. 


1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Sep. 

30, 

1930 

4 4 

Int. 2.62 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Oct. 

3, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Nov. 

7, 

1930 

4 4 

5.00 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Dec. 


1930 

4 4 

5.00 










Ex. 9 
$240.00 
10 shares 
13, 1930 

$1.89 

.41 

.38 

.26 

.36 

.33 

.31 

.19 

.28 

.26 

.23 

.13 

.21 

.19 

.16 

.08 

.13 

.11 

.08 

.03 

.06 

.03 


$120.38 


Total Prin. & Jnt. Payments Made 
** Int. on Prin. & Int. Payments 


$ 6.11 

$120.38 

6.11 


Total 

Less Dividends & Int. on Dividends 


Amount of Check 
Dividends Paid. 


Oct. 1, 1929 

Paid 

$4.00 

$ .29 

Jan. 1, 1930 

4 4 

4.00 

.23 

Apr. 1, 1930 

4 4 

4.00 

.17 

July 1, 1930 

4 4 

4.00 

.11 

Oct. 1, 1930 

4 4 

4.00 

.05 



$20.00 

$ .85 


Int. 

.85 




$20.85 



$126.49 

20.85 


$105.64 
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MAL L DIVIDENDS TO 


William C. Rhodes 

c/o Ihe Fairmont Cream) ry Co» 
Omaha , Nebr. 
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THE FAXBVOWl CRBAMBP Y COMP A* Y 
SUMMARY 0? ROojsXTBXBS HSLaTIIG TO 
CANCELLATION 0* STOClSUBSCB IP? IOXS BY IMPLOYZES 


CALRDAJi Y5AX- 1930 


Debits 


Credit 


* 

Wo. of 

Trsasury 

Ine 

Shares 

Stoek 

David «. Elliott 

5 

100.00 

fa. X. Foster 

6 

120.00 

P.Marauch 

10 

200.00 

vinifr.Saith 

13 

260.00 

D.3.Colvin 

£0 

400.00 

Lynn Costeel 

20 

400.00 

J. D. 0*Bryant 

so 

600.00 

Heva Sartos 

8 

160.00 

Slanoh Day 

10 

208.00 

Susan# Hauser 

20 

400.00 

Albert Obllnk 

20 

400.00 

F. J. Kotysa 

12 

240.00 

0. 5. Doll 

8 

160.00 

0. C. Futoh 

10 

200.00 

X. dearie/ 

2 

40.00 

H. A. Tittrell 

IS 

260.00 

0. L. Burton 

50 

1,000.00 

Doa Daley 

10 

200.00 

Cha*. JCorhda 

50 

1,000.00 

I.Xir.seton 

12 

240.00 

J.S’.ddler 

10 

200.00 

J. Tent 

10 

200.00 

C. Knight 

25 

500.00 

S.Johnde 

21 

420.00 

X. Shell 

15 

500.00 

J. Crrpenh&ft 

15 

300.00 

L. Bnviieek 

12 

240.00 

▼• Parker 

10 

200.00 

6. Lana 

40 

800.00 

F. Rarekett 

22 

440.00 

1. frapp 

8 

160.00 

?. Dorsey 

10 

200.00 

F. Sehor 

10 

200.00 

5. Kerltt 

10 

200.00 

A. Uran 

25 

500.00 

I.Conrad 

10 

200.00 

A. 'Bailey 

25 

500.00 

P. Kelley 

30 

600.00 

M. Tittler 

15 

300.00 

w. D*Till*rs 

16 

300.00 

X. Dement 

7 

140.00 

J. Cunningham 

30 

SO 0 • 00 

v. Lee 

14 

>80.00 

F. Flynn 

100 

2,000.00 

F. Flynn 

50 

1,000.00 


Surplus 

30.00 
36.00 
60.00 
78.00 
120.00 
120.00 
180.00 
48.00 
60.00 
120.00 
120.00 
72.00 
48.00 
60.00 
12.00 
78. OC 
300.00 
60.00 
300.00 
72.00 
60.00 
60.00 
150.00 
126.00 
90.00 
90.00 
72.00 
60.00 
240.00 
132.00 
48.00 
60.00 
60.00 
60.00 
150.00 
50.00 
150.00 
180.00 
90.00 
90.00 
42.00 
180.00 
84.00 
600.00 
325.00 


raid 

.51 

.64 

1.05 

1.33 

2.08 

2.12 

3.77 

.93 

1.48 

3.06 

3.19 

1.93 

1.29 

1.66 

.33 

2.23 

8.90 
1.80 
9.84 

2.42 
2.14 

2.24 
5.62 
4.69 

3.39 

3.42 

2.94 
12.67 

10.56 

5.91 

6.25 
2.77 

14.56 
2.89 

7.40 
3.01 

7.94 
42.73 
23.4 7 
22.25 

2.24 

10.10 

4.97 

36.41 

70.31 


Inter#*t 

Refund 

Received 

Dividends : 

3.36 

4.00 

4.10 

4.80 

6.83 

8.00 

8.73 

10.40 

13.66 

16.00 

13.65 

16.00 

20 .48 

24.00 

5.46 

6.40 

6.83 

8.00 

13.65 

16.00 

13.65 

16.00 

8.19 

9.60 

5.46 

6.40 

6.83 

8.00 

1.37 

1.S0 

8.87 

10.40 

34.13 

40.00 

6.83 

8.00 

49.31 

60.00 

11.88 

14.40 

9.91 

12.00 

9.91 

12.00 

24.75 

30.00 

20.79 

25.20 

14.85 

18.00 

14.85 

18.00 

11.88 

14.40 

1.60 

12.00 

39.60 

48.00 

21.79 

26.40 

5.24 

9.60 

9.91 

12.00 

12.00 

9.91 

12.00 

24.75 

30.00 

9.91 

12.00 

31.68 

40.00 

48.00 

24.00 

• 94 

24.00 

6.93 

11.20 

38.26 

48.00 

17.06 

22.40 

127.72 

160.00 

121.51 

180.00 


itorest 


:.03 

• 03 
.06 

• 08 
. 12 
.14 
• 22 
.06 
• 12 
i *26 

• 27 
.17 
.11 
>.14 

• 03 
.20 
,•»! 
;.16 
it 93 

• 22 
• 81 
,.22 

• 57 

• 46 
.34 
*56 

*31 

• 30 
1*16 

*64 

.24 

*30 

.30 

• 33 
.82 

• 34 
.91 

1*09 

.54 

.57 

• 26 

1.20 

.61 

4.41 

11.70 


129.84 

155.91 

259.82 
337.78 
519.61 
319.63 
780.03 

207.93 
260.19 
520.43 
520.57 

312.37 
208.24 
260.35 

52.07 

338.50 

1.302.22 

60.47 

1.296.42 

311.68 

£59.84 

239.93 
649.80 

545.82 

389.90 

389.91 
312.11 
261.97 

1,041.30 
572.66 
209.S3 

260.38 
262.26 
260.47 
651.33 
260.58 

648.91 
773. 64 

388.93 
388.62 
181.71 
779.16 
363.82 

2,699.72 

1.325.1* 


17,3«0.03 5,232.00 361.64 820.21 I.U9.I0 S2.» 5 


Date of 


2^3 J-30 

1-3-30 

1-3-30 

1-3-30 

1-4-30 

1-7-30 

1-13-30 

1- 14-30 

2- 18-30 
2-24-30 

2- 23-30 

3- 3-30 
‘3-4-30 
3-6-30 
3-10-30 
3-11-30 
3-18-30 

3- 18-30 

4- 3-30 
4-4-50 
4-17-30 
4-22-30 
4-23-30 
4-23-30 

4- 24-30 
4*28-30 

5- 8-30 
5-24-30 
5-26-50 

5- 26-30 

6- 2-30 
6-2-30 
6-2-30 
6-12-30 
6-14-30 

6- 20-30 

7- 1-30 
7-1-30 
7-2-30 
7-5-30 
7-7-30 
7-14-30 
7—28—30 
7-30-30 
7-30-30 


4acur.t of 

Aaount Fd. 
in by Eap. 

Balance 
on *ote 


Check raid 

to Bute of 

Cancelled 

C au a • of 

to Kaployss 

Cancellation 


C;-noe|ilatlen 

22.34 

22.30 

107.5C 

6 equ • a t. by Rap 

26.91 

27.00 

129.00 

Req. by Enp. 

44.82 

45.00 

213.00 

* * * 

51.78 

52.00 

286.00 

* !«• * 

89.61 

90.00 

430.00 

n |ft 

89.63 

90.00 

43C.00 

«t j«F It 

150.03 

150.00 

630.00 

L*f t Co# 

39.93 

40.00 

168.00 

Boquost # byKftpe 

55.19 

55.00 

205.00 

Loft Coopany 

110.45 

110.00 

410.00 

«* * 

120.57 

120.00 

400.00 

- 

i 


66.00 

246.00 

• «* 

. i 

44.24 

44.00 

164.00 

Roq. by Sop. 


60.35 

12.07 

78.50 

302.22 

60.47 
298.42 

77.68 

64.84 

64.93 

162.30 

136.32 

97.40 

97.41 

84.11 

231.97 

281.00 

154.66 

182.65 

70.58 

262.26 

75.47 
188.83 

73.58 
186.41 
773.64 
388.93 
3e8.62 

65.71 

239.16 

111.82 

849.72 

800.12 


60.00 

12.00 

78.00 

300.00 

60.00 

300.00 

78.00 

65.00 

65.00 

162.50 

136.50 
97.50 
97.60 
64.00 

230.00 

260.00 

134.00 

181.00 

70.00 

260.00 

76.00 

187.50 
76.00 

187.50 

780.00 

390.00 

390.00 

56.00 

240.00 

112.00 

350.00 

000.00 


40 .00. Req. by *np. 
260.00 * "[ 
1,000.00 Left Company 
200.00 ** ** 


1.000.00 Unab 
234.00 Req. 
193.00 Unab 
195.00 Req. 

487.50 Left 

409.50 


Unablcj to i ay. 
Req.by Fmplo/ee 
Unable to ray 
Req. by Yap. 
Left Cbapany 


292.50 

292.50 
228.00 

10.00 
760.00 
4IS.00 
27.00 
190.00 

165.00 

462.50 
185.00 
462.50 


126.00 

540.00 

232.00 

l,t50.00 

523.00 


Unable to Pay 
Left Co. 

Sec.by SaployM 
Unable to Pay 


Req. by Zap. 
ible t< 


Unable to Pay 
Loft Co. 


Unable tc Pay 
Left C^. 
Req.by Kepi. 
Left Co. 

Seq. by Bap. 
Left 

Eeq. bir Emp. 
Unaole to Pay 
Req. by Bmp 1• 


7,845*32 7.84S.50 14.7*7.50 


103 


} 


BEST COPY AVAILABLE 


from the origin.' bound volume 



i' 

• 


A 


r 









8 


THE {PASpEAKS*'T COl-.-'AST 
survart o'SRTRiss relating .0 
CANCELLATION O’ SUBSCRIPTION 3T F.!SPL0T--o 

>AR T2AH 1930 


* *irc 2 


Debits 


Name 


Torwarded 
A. Mead 
J. Helplne 
3 . Frederick 
J. Huane 
A. Sakhernd 
3. Rerkendorf 
HIshoi 


F. Rohrenbaeli. 


No. of 
Shares 



R. Anderson 

5 

A. D. Kanaso 

8 

R. Hammcrquist 

15 

0» Villens 

10 

F. ifyrsten 

10 

D. Corten 

10 

L. Linde lot 

2 

7. Wilson 

10 

D. Rowley 

§0 

0. Zeller 

15 

S« Franter 

10 

I*. Christenson 

50 

0. Gammon 

20 

^nlaby 

20 

F. Little 

45 

£ • .Vest on 

12 

8. Parks 

15 

J. Car vi1lo 

15 

if. Rotstein 

40 


F. Usher 

C. Hcllnay 
H. Clark 
3. Jfcrtsen 
*• Stock 

D. McCulley 
R. Henningeen 
5. Smith 

P. Pritse 
C. Davenport 
L. Prlndle 


5 

230 

12 

11 

10 

10 

31 

5 

15 

8 

20 

20 


Treasury 

Stock 

17,360.00 
320.00 
1,500.00 
400.00 
100.00 
400.00 
400.00 
1 , 000.00 
400.00 
200.00 
100.00 
200.00 
1 , 000.00 
290.00 
300.00 
100.00 
160.00 
300.00 
200.00 
200.00 
200.00 
40.00 
200.00 
600.00 
300.00 
200.00 
1 , 000.00 
400.00 
400.00 
900.00 
240.00 
300.00 
300.00 
800.00 
100.00 
5,000.00 
240.00 
220.00 
200.00 
200.00 
620.00 
100.00 
300.00 
160.OC 
400.00 
400.OC 


Surplus 

5,233.00 
96.00 
450.00 
120.00 
30.00 
120.00 
120.00 
300.00 
120.00 
60.00 
30.00 
60.00 
300.00 
60.00 
90.00 
30.00 
48.00 
90.00 
60.00 
60.00 
60.00 
12.00 
60.00 
180.00 
90.00 
60.00 
300.00 
120.00 
120.00 
270.00 
72.00 
90.00 
90.00 
240.00 
30.00 
1,500.00 
72.OC 
66.00 
60.00 
60.00 
186.00 
30.00 
90.00 
48.00 
120.00 
120.00 


Interest 

Paid 

261.66 

5.93 

27.31 
12.70 

1.83 

7.50 

7 , 7 ; 

19.99 

8.03 

3.95 

2.03 

4.33 

21.05 

4.47 

6.69 

2.19 

15.98 

7.22 

7.64 

4.31 
4.75 

.97 
4.78 
14 . 51 
7.26 
4.87 
24.14 
9.62 

9.65 
57.77 

5.93 

7.45 

7.46 
19.88 

4.59 

129.57 

6.25 

5.75 

21.32 

5.35 

63.72 

2.66 

8.10 

4.37 

11.09 

10.92 


38,660 .JO 11,623.00 985.98 


Interest 
Received 

820.21 

20.40 
95.63 
22.42 

6.38 

25.50 

25.40 

63.76 
25.50 

12.76 
6.41 

12.76 

54.01 

12.76 

19.12 

6.88 

23.05 

12.47 

15.38 

15.38 

3.08 

15.38 

46.13 
23.05 
15.33 
77.00 
30.75 
30.75 
35.10 
18.45 
23.05 
2 3.20 
62.15 

384.97 

18.45 

16.90 

15.38 

2.98 

7.69 

23.05 

12.30 

30.75 

30.75 

2,252.37 i. 


Refuilnterest 

DivicHeceived 


1 , 14 < 
2L 
12C 
32 

c 

32 

32 

8C 

32 

16 

8 

IS: 

80 

16 

24 

8 

16 

30 

20 

20 

20 

4( 

!°o 

30 
20 
100 
40 
40 
90 
24 ' 
30 ! 
30 ) 
80 ) 


32.35 
.71 
3.31 
.92 
• 22 
.95 
.96 
2.56 
1.00 
.52 
.27 
.56 
2.79 
.56 
,86 
• 35 
.50 
,95 
.64 
.64 
.64 
.13 
.64 
1.89 
.95 
.65 
3.19 
1.30 
1.30 
2.93 
.80 
1.00 
I.00 

2.74 


Amount of 

Date of Check ?aid 

Employee Cancellation 

7 , 845.82 
128.02 
599.63 
522.20 
42.54 

170 . 15 

170.22 

.19 


22,593.32 

416.02 

1,949.63 

522.20 

130.04 

520.15 

520.22 
1, 301.19 

520.53 

260.22 
130.17 

260.53 
1,302.27 

260.67 
390.95 
130.27 
207 .46 
389.32 
259.47 
259.55 
259.49 
51.92 
259.52 
778.76 
389.36 
259.60 
1,297.95 
519.07 
519.10 
1,169.94 
311.58 
389.50 
389.66 
1,039.29 


Amount P4. 

in by Emp. 

* y aid to Date of Balance on 
£pliy.c Canc.ll.tl®- note Cancel. 

14 , 747.50 
288.00 


Caus 
C anc 


of 
ellatlon 


<> 

1 .05 

130.64 

500 > 

IT.71 

6,496.83 

ZO 

1 .85 

311.85 

22 D 

' .78 

285.87 

20 D 

! .70 

260,62 

20,0 

.70 

260.03 

62,0 

2.25 

808.45 

10 ,0 

.35 

130.00 

30.0 

1.14 

390.01 

16.0 

.60 

208.07 

4f 0 

1.50 

520.34 

4l -a 

1.50 

520.17 

14060 

98.86 

60,281.69 


7-31-30 

7- 30-30 

8- 4-20 
8-6-30 
8-11-30 
8-13-30 
8-21-30 
8-22-30 

8- 27-30 

9- 11-30 
9-12-30 
9-12-30 
9-19-30 

9- 19-30 

9- 20-30 
10-6-30 
10-7-30 
10-7-30 
10-7-30 

10- 8-30 
10-8-30 
10-9-30 

10- 9-30 
10-9-30 

10- 10-30 
10-10-30 
10-13-30 
10-13*30 
10-14-30 
10-18-30 
10-20-30 
10-23-30 
10-24—30 
10-30-30 

10- 31-30 

11- 1-30 
11-4-30 
11-5-30 
11*5-30 
11-7-30 
11-8-30 
11-14-30 
11 -14-30 
11-15*30 
11-15-30 


426 , 
170.53 
95.22 
33.21 
90.02 

377.27 

90.67 

135.95 

45 . 2 ? 

207.46 
134.32 

129.47 
94.55 
54.4 5 
17.92 
89.52 

268.75 
141.86 
94.60 
445.71 
179.07 
179. 10 
1 , 169.94 
113.58 
142.00 
134 r 66 
339.29 
130.54 

2 , 371.83 
113.85 
104 . S ? 
260.62 
100.03 
808.45 
47.50 
l&O.Ol 
00.07 

200.34 

200.17 


’, 845.50 
128.00 
600.00 
520.00 
4 2 . 50 
17 0.00 
170.00 
425.00 
170.00 
95.00 
33.04 
90.' 5 
375.00 
90.00 
135.00 
45.00 
208.00 
135.00 
130.00 
95.00 
95.00 
18.00 
90.00 
270.00 
142.50 
95.00 
447.76 
180.00 
180.00 
1 , 170.00 
114.00 
142.50 
135.00 
340.00 
130.00 
2 , 376.00 
114.00 
104 » 30 
260.00 
100.00 
806.00 
47.50 
150.00 
• 80.00 
200.00 
200.00 


1 , 350.00 

87.50 
350.00 
350.00 
875.00 
350.00 
175.00 

96.96 
170.00 
925.00 
170.00 
255.00 
85.00 

255.00 
130.00 
165.00 
155 .00 
34.00 
170.00 
510.00 

247.50 
165.00 
852.24 
340.00 
340.00 

198.00 

247.50 
255.00 
700.00 

4 , 125.00 

198.00 

181.50 

160.00 

82.50 

240.00 

128.00 

320.00 

320.00 


Left C 

Unable| 

Needed 


to Pay 
Cash 


Left Cjompany 


Req. P.v E»P» 
Left Company 




Unab 1 
Left 


Needs 

Left 


i to Pay 

o. 

* 

m 

Cash. 

Co. 


Red. jby -aP- 
Left Co. 


Req. joy Sap. 
Left Co. 

M j » 

Unable to Pay 
Left Co. 

Req.j by Smp. 
Unable to Fay 
Left Company 
UnabM to pay 


Left 


C ompany 


Unab lie to pay 

• I « " 


Left 

Req. 

Leftl 


Co. 

•* 


by Rmp. 
Co. 


Unablle to Pay 

i» *« «» 

L«fR Co * 

Unahle to pay 


14 . 478.80 80 . 804.80 
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to ?*XOW CREAMERY COKPABT 
3DBXABY I 100K SITBISS RELATING TO 
CANCELLATION 013T0CK SUBSCRIPTIONS BY EMPLOYEES 

CALENDAR isas 1950 

I 






Debits 

redits 




Amount pd 













Amount of 

in by Sop. 

Balanc e 



Vo. of 

Treasury 


Interest 

Interest 

Reful 

Interest 


Late of 

Check Paid 

to Late of 

on V ot e 

Cause of 

Naae 

She res 

Stock 

Surp lus 

Paid 

Received 

DlvSend 

Received 

Eaployee Cancellation 

To Employee 

sCancellation 

Canaelled 

Cancellation 

Forwarded 


58,660.00 

11,623.00 

986.98 

2,252.57 

5,14.80 

98.86 

50,281.69 


19,477.49 

19,478.80 

30,804.20 


■* . Harrison 

10 

200.00 

60.00 

5.56 

15.58 

2100 

♦ 75 

260.18 

11-19-30 

100.18 

100.00 

160.00 l 

rnable to pa 

f. Cordon 

16 

500.00 

90.00 

8.48 

25.0# 

5,00 

1.16 

390.37 

11-20 

150.37 

150.00 

240.00 

ft ft n 

C. Waller 

20 

400.00 

120.00 

11.16 

50.75 

4v 00 

1.55 

520.38 

11-21 

200.38 

200.00 

320.00 ] 

/•ft Co* 

?. Gifford 

6 

120.00 

36.00 

5.59 

9.25 

1.00 

.47 

156.15 

11-21 

SO. 15 

C0.00 

96.00 

99 tt 

C. Hasan 

40 

eoo.oo 

240.00 

22.75 

61.50 

8w00 

5.16 

1,041.05 

11-26 

401.05 

400.00 

640.00 

tt « 

l. Herman 

10 

200.00 

60.00 

5.66 

15.58 

2100 

• 80 

260.24 

11-26 

100.24 

IOC.00 

160.00 I 

rnable to Pa 

*. Witt 

5 

100.00 

30.00 

2.85 

7.70 

H00 

• 40 

150.15 

11-28 

50.15 

50.00 

80.00 I 

>eq.by Sap. 

T. Uahoefer, Jr. 

6 

100.00 

30.0 0 

2.85 

7.70 

Uoo 

• 40 

150.15 

11-28 

50.15 

50.00 

80.00 

«t * n 

t. Uahoafer, Sr. 

12 

240.00 

72.00 

7.09 

18.45 

2 s00 

.98 

312.56 

12-3 

120.56 

120.00 

192.00 I 

<eft Co. 

t* Uakosfer, Sr. 

50 

1 ,000.00 

325.00 

91.41 

129.55 

20 C00 

15.79 

1,330.17 

12-3 

680.17 

875.00 

450.00 

tt tt 

J. Bathen 

100 

2 ,000.00 

600.00 

59.09 

155.75 

20400 

8.20 

2,604.64 

12-4 

1,054.64 

1,050.00 

1,550.00 l 

rnable toPay 

*. Carsey 

10 

200.00 

60.00 

5.81 

15.58 

2400 

.80 

260.39 

12-4 

100.39 

100.00 

160.00 

tt ft 

X. Grubb 

10 

200.00 

60.00 

5.84 

15.58 

24 00 

• 80 

260.82 

12-5 

105.42 

105.00 

155.00 

»t ft 

C. Austin 

65 

1,500.00 

590.00 

58.58 

99.95 

15400 

5.35 

1,695.18 

12-5 

685.68 

682.50 

1,007.50 

tt 89 

C. Arnold 

12 

240.00 

72.00 

7.05 

18.49 

2400 

.98 

312.56 

12-6 

126.56 

126.00 

186.00 

ft ft 

Z. Heraan 

16 

520.00 

96.00 

9.42 

24.60 

3400 

1.32 

416.70 

12-8 

168.70 

168.00 

248.00 

* tt 

l. Casterline 

8 

160.00 

48.00 

4.85 

12.50 

1400 

• 66 

208.49 

12-12 

84.49 

84.00 

124.00 3 

eq. by Sap. 

W. Xhodes 1 

10 

200.00 

60.00 

6.11 

15.58 

2400 

• 85 

260.64 

12-13 

105.68 

105.00 

155.00 t] 

nable toPay 

J. Daly 

9 

180.00 

54.00 

5.41 

15.84 

1400 

.76 

254.49 

12-15 

94.99 

94.50 

139.50 3 

eq.by Sap. 

f . Bankes 

12 

240.00 

72.00 

7.2* 

18.-4 6 

2400 

1.03 

312.69 

12-15 

126.69 

126.00 

186.00 B 

nable toPay 

L. Hika 

5 

100.00 

30.00 

3.04 

7.70 

1400 

• 44 

130.30 

12-15 

52.80 

52.50 

77.60 B 

eq.by Sap. 

C. lorton 1 

10 

200.00 

60.00 

6.24 

15.38 

2400 

.85 

260.77 

12-20 

105.77 

105.00 

165.00 1 

eft Co. 



47,460.00 

14,288. ?0 

1,305.87 

2,981.67 

4,12.80 

146.38 

61,768.56 


24,402.66 

£4,382.30 

37,365.70 



less is ooaputed as tfollovss 

Debits per above* Interest pail 

Interest Received 


1,305.87 

2.981.67 


A.287.54 


Credits abo*t* 


Boftxnd dividends 4120.80 
Interest received 146.38 4,267.18 


let loss on purchase of coaaon stock 

of eaployee* 


20.56 


Proof . 

Debits -Treasury stock 
Surplus 
Loss 

Credit - Employees 


47,460.00 

14,283.00 

2 0.36 

61,768.36 


i 


i 
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The designations, preferences and voting powers or restrictions or qualifications thereof of the Preferred 

Stock and of the Common Stock are as follows: 


FOURTH The total nomber p theree mat may ba mooed by th* o»r»or * bo* .* £jg M HmdfM 
T*n Thouaand (StO.OOOX oaatoahng P 5**t> Thouaand <00.000) tfum of —lan-ed atoek P th* **r *ah** 
of O* Hundred OeUar* fJtOOOO) op ahem m th* k gpraga to to $ia M4hp Dnfur* 

<14.000.000 00X and Seyen Hpdrod Frfty Thouaand (750.000) Ppme p oommon ala 


A daar* iu kon af m* p aterm *oek and e 


of th* preferred rtockae caked Ip red*met*n than . *etomf|iat»nduig top any carti%et* of the prPpred 


i pock and a a t atoman t af th -Ut-va right* of t*»# 


(a) Th* holder* P the p perrad atoek IheM ba entitled to mcmv* whan aad at declared by th# 
Board «f 0*ree*p» of th# apyora t ion fmm the annyp a# potto a* nat u ad i u* a«wu of cappi of the 
corporation. aa dpemunad aurmup to tha law* of tho Staio af Ptb » a a and th* Article FOURTH, 
patoro n tiel dindand* P tha rata p pa and ana bad pp oar* <44‘I> P» annum an ma op value tbpanf. 
payable uuertpty. wttaW daya of January. A#nJ. JPy and October m each yap. Tha <k*0andi p. 
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GUY T. HELVERING, COMMISSIONER OF INT. REVENUE. 93 


j assign, 
Shares 


Ex. 15 
Assignment 

For value received,.hereby sell, 

and transfer unto. 

of the Common Stock of The Fairmont Creamery Company, 
standing in my name on the books of the said corporation, 

represented by Certificate No. C.and dated 

.and do hereby irrevocably constitute 

and appoint L. E. Hurtz Attorney, to transfer the safd stock 
on the books of The Fairmont Creamery Company vfitli full 
power of substitution in the premises. 

(Signed) . 

Dated this.dav of. 

Witness . 


United States Board of Tax Appeals—Filed ^ 
1936. 


1929. 


ar. 16, 
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United States Board of Tax Appeals 


Docket No. 75130. 

* i 

The Fairmont Creamery Company, 

Petitioner, 

v. j 

Commissioner of Internal Revenue, 
Respondent. 

Praecipe for Record. j 

To the Clerk of the United States Board of | 

Tax Appeals: 

You will please prepare, certify and transmit to th<p Clerk 
of the United States Court of Appeals for the District of 
Columbia a transcript of the record in the above-dntitled 
cause, including therein the following documents and 
records: j 

1. Docket entries of proceedings before the Boardf 

2. Pleadings before the Board: 

(a) Petition, including annexed copy of thp final 
notice of deficiencv. 

(b) Answer to Petition. 

(c) Amended Petition. 

(d) Answer to amended petition. 

(e) Reply to answer to amended petition. 

3. Memorandum opinion and decision of the Boarcjl. 
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THE FAIRMONT CREAMERY COMPANY VS. 


4. Petition for review, together with proof of service of 
notice of filing petition for review and of service of a 
copy of petition for review. 

5. Statement of evidence as settled and allowed including 
attached exhibits. 

6. Stipulation as to Venue. 

7. This praecipe together with proof of service of a copy 
of praecipe. 

(S) FRANK L. WARFIELD, 
FRANK L. WARFIELD, 

i 7 

Attorney for Petitioner. 

Praecipe agreed to: no counter praecipe will be filed. 

HERMAN OLIPHANT, 
i General Counsel for the De¬ 

partment of the Treasury, 
Attorney for Despondent. 

Service acknowledged March 1G, 193G. 

109 United States Board of Tax Appeals 

Washington 

U. S. Board of Tax Appeals. 1924. 

Docket No. 75130 


The Fairmont Creamery Company, 

Petitioner, 
v. 

Commissioner of Internal Revenue, 
Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 108, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 2d day of 
April, 1936. 

B. D. GAMBLE, 

Clerk , 

United States Board of Tax Appeals. 

Form 301 July, 1932. 
U. S. Government Printing Office: 1932 


(Seal) 
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110 United States Board of Tax Appeals j 

Docket No. 75130 

i 

The Fairmont Creamery Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, 
Respondent. 

Order Enlarging Time. j 

Upon motion of counsel for petitioner, it is 
ORDERED that the time for preparation of the evidence 
and for transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 
States Court of Appeals for the District of Columbia, be and 
and it is herebv extended to Mav 16, 1936. 

(Signed) EUGENE BLACK, 

Member. 

Dated: Washington, D. C. 

March 16, 1936. 
s 

Now, April 3, 1936, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, j 

(Seal) Clerk , U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6678. 
The Fairmont Creamery Company, Petitioner, vs. |Guy T. 
Helvering, Commissioner of Internal Revenue. lUnited 
States Court of Appeals for the District of Columbia. 
Filed Apr. 4, 1936. Moncure Burke, Clerk. U. S. Govern¬ 
ment Printing Office: 1927. J44973. 
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IN THE 


(Hrnteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA}. 


No. 6678. 


The Fairmont Creamery Company, Appellant, 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, Appellee . 


BRIEF FOR APPELLANT. 


This appeal involves income taxes for the calendar 
year 1930, and is taken from a decision entered jby the 
United States Board of Tax Appeals on Jamiary 9, 
1936. j 

OPINION BELOW. 

i 

i 

The only previous opinion in the present case is that 
of the United States Board of Tax Appeals (R. ^4). 
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JURISDICTION. 

This case is brought to this Court by petition for 
review filed January 16, 1936 (R. 61) pursuant to Sec¬ 
tion 1001 of the Revenue Act of 1926, as amended by 
Section 1101 of the Revenue Act of 1932, and Sections 
1002 and 1003 of the Revenue Act of 1926. 

i QUESTIONS PRESENTED. 

1. Whether interest in the sum of $26,708.63, received 
by the appellant in the year 1930 on notes of the em¬ 
ployes for stock subscribed by them, constituted taxa¬ 
ble income to the appellant for said year. 

2. Whether dividends in the sum of $4,120.80 which 
reverted to the appellant during the year 1930, by rea¬ 
son of cancellation of stock subscriptions within four 
years from the date of the stock subscription agree¬ 
ment, constituted taxable income for the calendar year 
1930. 

3. Whether contributions of $958.00 made by the 
appellant to certain religious and charitable institu¬ 
tions were allowable as ordinary and necessary ex¬ 
penses of the appellant in the calendar year 1930. 

STATEMENT OF FACTS. 

The following statement of facts is taken from the 
agreed statement of facts (R. 67), and from the oral 
testimony adduced at the hearing in this cause before 
the Board of Tax Appeals at Omaha, Nebraska, June 
7,1935 (R. 70). 

The Fairmont Creamery Company, a corporation, 
was organized under the laws of Delaware, March 5, 
1929, and shortly thereafter became the parent corpo- 
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ration of the affiliated group. Its principal office and 
place of business is Omaha, Nebraska. By resolution 
adopted at a duly convened meeting of its board of di¬ 
rectors, held April 6,1929, its employes were permitted 
to subscribe to common capital stock in the corporation 
under certain terms and conditions (R. 67). Pursuant 
to said resolution the employes subscribed to! 25,395 
shares of no par value common stock of The Fajirmont 
Creamery Company (R. 67, Par. 4). The entire reso¬ 
lution is set forth in Exhibit 5 (R. 79, 80), anq para¬ 
graph 5 thereof reads as follows: 


4 4 


5. Restrictions as to re-selling, custody of 
stock, payments of cash dividends, etc., to be as 
follows: 

(a) Stock not to be transferred, assigiied or 

pledged in any way until fully paid fbr and 

until the expiration of four years from date 

originally issued, unless by special authority 

of the Board of Directors. 

• 

(b) Stock certificate or certificates to be ijeld in 
custody of the Company for a period of four 
years following the date issued, irrespective of 
whether or not stock has been fully pafd for. 

i 

(c) If the employment of the stockholder purchas¬ 
ing under this plan is terminated for aijy rea¬ 
son either by himself or by the Corporation 
whose capital stock is owned by this Com¬ 
pany, within a period of four years from date 
the stock was originally issued, this Coijnpany 
is to cancel the stock and reimburse the | stock¬ 
holder the amount actually paid by him on 
same less cash dividends, with interest !at six 
per cent. (Italics ours.) 

(d) Stock dividends, if any, to be issued a^d re¬ 
tained by the Company until the stock Sorigi- 
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nally purchased has been paid for and de¬ 
livered. 

(e) Cash dividends to be applied as follows: 

1. To payments of interest on note. 

2. To payment of due or past due installments 

on note. 

3. Balance, if any, to be paid to the stock¬ 

holder. ’ ’ 

When an employe desired to purchase common capi¬ 
tal stock ip accordance with the resolution adopted 
April 6, 1929, the employe executed the application 
(Exhibit 6), (R. 80, 81), which for convenience is here¬ 
inafter set forth: 

“APPLICATION FOR EMPLOYEES’ STOCK 

.June.1929. 

I hereby apply for_shares of no par Com¬ 

mon Stock of The Fairmont Creamery Company, 
a Delaware corporation, to be issued as authorized 
by the Board of Directors on May 11, 1929, and in 
consideration of the reduced price at which said 
stock is sold, I agree to the following terms and 
restrictions: 

1. Date of issue to be July 1, 1929. 

2. Price to be $26.00 per share. 

3. Terms of payment to be $2.00 per share in cash 
on or before July 1, 1929. Balance to be paid at 
the rate of 50c per share per month, beginning 
August 1, 1929. Additional payments to be ac¬ 
cepted at any time. 

4. Deferred payments to be evidenced by note, 
dated July 1, 1929, drawing interest at 6 per 
cent. If monthly payments are not made when 
due, the entire note shall immediately become 
due and payable and shall draw interest at the 
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rate of 10 per cent per annum, from suet date 
until paid. Interest to be payable quarterly on 
October 1st, January 1st, April 1st ancj July 
1st. The Company to be authorized to deduct 
payments and interest as they become due from 
dividends due me. I 

5. Cash dividends on stock, if any, to be applied as 
follows: 

i 

(a) Payment of interest on note. 

(b) liquidating due or past due installments on 

note. 

(c) Balance, if any, to be paid in cash. 

6. Stock dividends, if any, to be issued anjd re¬ 
tained by the Company until note is fully paid. 

7. Stock certificate or certificates to be held by 
Company and to be noil-transferable for a period 
of four years following date of issue, irrespec¬ 
tive of whether note is fully paid or not. j 

8. Stock to revert to the Company at any timd dur¬ 
ing four years from date of issue, should my 
employment by the Company be terminated for 
any reason whatsoever, in which case the Com¬ 
pany is to settle with me by returning 1 ] the 
amount of my total payments with interest at 
6 per cent, the Company retaining all dividends, 
both cash and stock, paid during the timty the 
stock has been issued. (Italics ours.) 

(Signature). J_ 

Approved. ” j 

i 

During the year 1930 appellant declared quarterly 

dividends on its common stock of $.40 per share. The 

said dividends on the stock which had been subscribed 

for by employes were first applied against interest} due 
* | 
on the employes’ notes as provided by the subscription 
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agreement, and the balance of the dividends was either 
paid to the employes or credited against unpaid sub¬ 
scription installments. The total amount of dividends 
withheld by the appellant during the year 1930 and 
applied to interest due on the notes of employe-stock¬ 
holders was $26,708.63, which amount is included in 
taxable net income (R. 67, 68, Par. 5). 

During the year 1930 numerous subscriptions by em¬ 
ployes to the common capital stock of the appellant 
were cancelled for various reasons (R. 68). In ac¬ 
counting for said cancellations the appellant reversed 
all entries previously made with respect thereto with 
the following results: 

(a) Interest previously charged on the em¬ 
ployes’: notes, which at the time was credited on 
appellant’s books to “Interest Received”, was re¬ 
versed by charging “Interest Received”. 

(b) Dividends previously credited to employes 
and charged on the appellant’s books to “Surplus” 
account, was reversed by crediting “Surplus” ac¬ 
count. i Said credits totalling $4,120.80 were added 
to appellant’s taxable net income by the appellee. 

(c) Interest was allowed on amounts paid in by 
employes toward the subscription price, and also 
on amounts previously charged employes as inter¬ 
est on the unpaid balances of their notes, said al¬ 
lowances being debited on appellant’s books to 
“Interest Paid”. 

(d) Employes were charged with interest on the 
amounts previously credited to them as dividends, 
said charges being offset by credits on the appel¬ 
lant’s books to “Interest Received”. 


(e) The employes were paid by checks the 
amounts previously paid in on their stocjk sub¬ 
scriptions together with interest thereon, lqss the 
amounts previously paid to the employes iln cash 
in the form of dividends together with interest 
thereon. (R. 68, Par. 6; R. 81, 82, 83, Exh. 7j, 8, 9.) 

An account was maintained by the appellant with re¬ 
spect to each subscribing employe, showing the njumber 
of shares subscribed, the amount of dividends credited 
on each dividend date, the deductions therefrom by 
reason of interest, and the payment of the net dividend 
by check (R. 84, Exh. 10). A “Note Receivable’’ ac¬ 
count was likewise maintained by appellant for each 
subscribing stockholder on which were recorded pay¬ 
ments on principal, quarterly charges for interest, the 
actual balance at the end of each month as compared 
to what the balance should be, and whether the amount 
was fully paid up or the subscription cancelled (|R. 68, 
Par. 7, 8; R. 85, 86, Exh. 11, 12; R. 87, 88„ 89, Exfy. 13). 

The stock subscribed for by appellant’s employes 
was carried on appellant’s books as capital stock out¬ 
standing. The notes which were executed by employes 
to cover the unpaid subscription price of the said stock 
were entered on appellant’s books and appeared jin its 
balance sheets as “Notes Receivable-Stockholders.” 
The form of stock certificate issued to employes w^as 
the same as the form issued by the appellant tq sub¬ 
scribers of common stock generally. Upon receipt 
from the employes of the application for stock, 'down 
payment, and note, the certificate of stock was ‘filled 
out and registered in the name of the employe and 
was held by the appellant. At that time the appellant 
secured from the employe an assignment in blankj on a 
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separate form prepared for that purpose (R. 69, 70, 
Par. 9). The provision requiring the employe to re¬ 
main in the service of the appellant for four years was 
insisted upon by the appellant without exception, even 
though the subscription price was fully paid within 
said period (R. 71). 

The dividends which were declared by appellant in 
the year 1930 on its common stock were paid to all 
stockholders of record, but as to the employe-subscrib¬ 
ers under the so-called four-year subscription plan the 
dividends were credited against the interest due on the 
notes of the employe-stockholders in the amount of 
$26,708.63 (R. 68, Par. 5), with the distinct understand¬ 
ing that if any of the employes left the employ of the 
appellant for any reason whatsoever during the four- 
year period, the stock was cancelled and the dividends 
theretofore advanced would revert to the appellant cor¬ 
poration and the employe would pay interest on the 
dividends advanced to him. The total amount of this 
interest for the year 1930 was $146.38 (R. 89, Exh. 13, 
Column 6) which was reported by the appellant as tax¬ 
able income. The dividends of $4,120.80 so reverting to 
the appellant in 1930 were reported by appellant as 
non-taxable income (R. 77, Exh. 1), but included by ap¬ 
pellee as taxable income (R. 19). 

During the year here involved the appellant made 
contributions to certain organizations from which it 
received direct benefits. 

That the corporation received direct benefit from 
such contributions was so testified to bv witness at the 
hearing before the Board. The testimonv of the wit- 
ness was clear and uncontroverted and showed the ap¬ 
proximate benefit to the corporation from such con¬ 
tributions (R. 71-74). 






The contributions in controversy were to thej follow¬ 
ing institutions: 


Sioux City—Morningside College $400.00 

Briar Cliff College ! 200.00 

Omaha —Interdenominational Church ! 25.00 

Y. M. C. A. Operating Fund j 250.00 
St. Pauls Baptist Church i 13.00 

Nebraska Methodist Hospital I 50.00 
Zion Baptist Church j 20.00 

| 

Total &958.00 


ARGUMENT. 

1. Income did not accrue to the appellant in th^ taxa- 
able year by reason of tentative bookkeeping en¬ 
tries purporting to charge interest on unpaid sub¬ 
scriptions of stock by employes when contingent 
on continued employment for four years, j 

The Board in its opinion held that as the cnjployes 
had at least an equitable title to the stock, the^ were 
entitled by way of credit on their interest obligations 
to the dividends declared on the shares from tile date 
of the subscriptions. 


In so holding it completely lost sight of the fact that 
right to the retention of the dividends was wholly con¬ 
tingent upon the continued employment for four! years. 
This is emphasized by the fact that unless the condition 
of continued employment was completely fulfilled the 
employes were required to return dividends p|aid to 
them with interest thereon (R. 81, 83, Exh. 7, 9). 

The mere fact that dividends were tentatively cred¬ 
ited on the books to interest due on unpaid installments 
does not necessarily lead to the conclusion that such 
bookkeeping entries create accrued income in the year 
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such entries are made when there is no certainty that 
it will be paid or accrued. 

In L. 0.1086, C. B. 1-1, June, 1922, page 89 it recites: 

“* * * that in order to be accruable in the taxable 
year for which the return is made, a valid right to 
income must have arisen or existed in that year, 
which is enforceable on the date the income is due. 
If, however, the right to an amount is contingent 
upon the happening of some future event, there is 
no certainty that it will be paid or will accrue. In 
this event no income accrues from a fixed and de¬ 
terminable source, and no right to anything arises 
or exists in the taxable year which can be ac¬ 
counted for as income under anv svstem of ac- 
counting.” 

In Corn Exchange Bank v. United States , 37 Fed. 
(2d) 34, the Circuit Court of Appeals for the Second 
Circuit said, “Bookkeeping entries which do not cor¬ 
rectly reflect income do not estop the taxpayer from 
questioning the taxation”. It further said, “A tax¬ 
payer cannot be charged to have realized an income un¬ 
less there exists reason for believing that the income is 
likely to be paid or can be collected”. The Court also 
stated, “A taxpayer, even though keeping his books 
upon an accrual basis, should not be required to pay a 
tax on an accrued income unless it is good and collect¬ 
able, and, where it is of doubtful collectability or it is 
reasonably certain it will not be collected, it would be 
an injustice to the taxpayer to insist upon taxation”. 

There is nothing in the stipulated facts nor in the evi¬ 
dence adduced at the hearing that could lead to the 
conclusion upon which the Board held that because the 
employe interest on unpaid subscription account was 
credited with dividends on the stock and was charged 
with interest on the unpaid balance that it was income 
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1 

to the appellant in 1930. There was no finality !to either 
of these entries as exemplified by the Exhibits 7, 8, 9, 
showing that upon the termination of employment 
prior to four years or cancellation of the subscrip¬ 
tion within that period the dividends paid or credited 
against interest due the corporation was refunded 
to the corporation with interest thereon. It is, 
therefore, perfectly obvious that if dividends were 
temporarily credited against the account of interest 
due by the employe, there was always the possibility 
that such entries would be reversed as the corpora¬ 
tion’s right to this income was wholly contingent on 
the happening of a future event. (See Corn Exchange 
Bank v. United States, supra.) 

In the case of Hamilton Manufacturing Co .,j 3 B. T. 
A. 1045, upon which the Board relied to sustain its 
opinion an entirely different situation existed. In that 
case the company guaranteed to the holder of the stock 
that after the expiration of the two years, it would, if 
the holder so demanded, purchase said stock [or pro¬ 
cure a purchaser thereof at the present purchase price. 
In that case the holder of the stock also agreed to pay 
interest to the company on the unpaid portion] of said 
purchase price and to devote all cash dividends that 
may be declared to the unpaid portion of the purchase 
price and interest thereon. The stockholder granted to 
the company an option to purchase the stock, and if the 
company purchased said stock the holder was to get 
book value, any cash dividends to be the absolute prop- 
ertv of the holder, notwithstanding various cohditions 
and options. 

In the case at bar, the stock subscriber did not give 
the company an option to purchase the stock at book 
value, but the company reserved an absolute jight to 


cancel the;stock at the purchase price within the four- 
year period if the conditions were not met. The casli 
dividends paid by the company were first applied 
against interest due from the stock subscriber, but in 
case the stock was cancelled by the company, said divi¬ 
dends reverted to the company. Unlike the Hamilton 
case the cash dividends did not become the absolute 
property of the stock subscriber. In the Hamilton 
case it was definite and certain that the dividends 
would remain as payment of interest, whereas in the 
case at bar, the dividends were merely contingently 
credited to the interest account and whether or not the 
interest would be actually paid was and could not be 
known until four years had elapsed and all contingen¬ 
cies were removed. 

The case of Bakcr-Yaivter Co. v. Commissioner , 7 
B. T. A. 594, is readily distinguished as the question 
there presented is not analogous to the situation in this 
case. As in the Hamilton case, supra, there was no 
contingency existing that any dividends paid would be 
returned with interest thereon as in this case. In the 
Bakcr-Vawter case when the employment was termi¬ 
nated for any reason whatsoever, death, etc., before 

said contract matured and said stock had been fullv 

* 

paid for, the employee would receive the amount paid 
in on unissued stock plus cash dividends less 5 per cent 
per annum on unpaid balances in shares of the capital 
stock at the price named in the contract, whereas in the 
case at bar, when an employe left the company for any 
cause whatsoever, neither he, nor in case of death, his 
estate could get the capital stock, nor could he or his 
estate retain the cash dividends received by him and 
applied against the interest owed, but the subscriber or 
his heirs was refunded the amount paid on the pur- 
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chase price of the stock plus interest therein at the 
rate of 6 per cent per annum less cash dividends paid 
him and interest on said cash dividends at the rate of 
G per cent per annum. 

2. Income in the sum of $4,120.80 did not accrue to the 
appellant during the year 1930 by reason of the re¬ 
verting of dividends due to the cancellation of 
stock subscriptions within four years f^om the 
date of the employes stock subscription agreement. 

The Board in its opinion (R. 57) holding tlult the re¬ 
verted dividends in the sum of $4,120.80 wer|* income 
to the appellant in the taxable year said: 

“This stipulation and our above ruling [with re¬ 
spect to the taxability of the $26,708.63 item, we 
think, dispose of this issue. The reversed divi¬ 
dends and interest on the cancelled stock Subscrip¬ 
tions stand in no different position from ithose on 
the other subscriptions. The items of $4,120.80 
and $146.38 constitute taxable income and the 
$1,305.87 and $2,981.67 items are deductiple. The 
net result to the petitioner is a loss of $2|0.36, the 
excess of the amount paid out to the employee sub¬ 
scribers over the amount received from them.” 

In arriving at its conclusion that the sum of ^j>4,120.80 
constituted income to the appellant for the year here 
involved the Board completely lost sight of the fact 
that dividends when paid are not deductible from gross 
income but are a charge against the surplus of the cor¬ 
poration upon which a tax had already been pafd. It is 
not similar to a cancellation or refund of an accrued 
expense item previously deducted from gross income 
for income tax purposes. Instead, it would be .com¬ 
parable to a refund of Federal income taxes, wiliich the 
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Board has specifically ruled does not constitute taxable 
income in Sheldon Manufacturing Co 13 B. T. A. 1296. 

The Board erred in holding that the revert dividends 
in the amount of $4,120.80 constituted taxable income 
and that interest on these revert dividends of $146.38 
constituted taxable net income. It is a well settled rule 
that income cannot be earned from income. In Strat¬ 
ton's Independence v. Ilowhert, 231 U. S. 399, the 
Court said, “* * * ‘income’ may be defined as the gain 
derived frqm capital, from labor, or from both com¬ 
bined * * 

Furthermore, the facts clearly indicate that the entry 
whereby appellant’s surplus is credited by the so-called 
revert dividends upon the cancellation of the employe’s 
stock subscription was made solely for the purpose of 
reversing a book entry charging the surplus account. 

The bookkeeping entries do not create a valid right to 
the dividends to the employes under the agreement for 
the reason that it was only contingently applied to the 
subscription and unless he continued in the employ of 
the corporation for four years he was bound to return 
the dividends with interest to the corporation. Thus, 
there never was any certainty that the dividends would 
ever become the property of the employe, but on the 
other hand he was under the obligation to return the 
dividends with interest should the condition of the 
agreement be not fully complied with. 

Income as is well settled cannot arise through mere 
bookkeeping entries, and furthermore, the item with 
which we ar^ concerned would essentially be no differ¬ 
ent than had the corporation charged Surplus and cred¬ 
ited some contingent account such as Reserve for New 
Buildings. If such an account was credited, and later 
the entry was reversed, crediting Surplus and charging 


the Reserve for Buildings account, no question would 
arise that such bookkeeping entries create income to 
the corporation. 


3. Contributions of $958.00 made by the appellant to 
certain religious and charitable institution^ during 
the taxable year 1930, and from which direct bene¬ 
fits accrued to it, are allowable deductions from 
gross income as ordinary and necessary business 
expenses for that year. 

Article 262. Treasury Regulations 74 recites as fol¬ 
lows : 

“* * * Donations made by a corporation for pur¬ 
poses connected with the operation of its business, 
however, when limited to charitable institutions, 
hospitals, or educational institutions conducted for 
the benefit of its employees or their dependents are 
a proper deduction as ordinary and necessary ex¬ 
penses. Donations which legitimately represent a 
consideration for a benefit flowing directly to the. 
corporation as an incident of its business are allow¬ 
able deductions from gross income. * * i (Em¬ 
phasis ours) 

From the above quoted Regulation it is clear) that if 
the donations represent a consideration for a! benefit 


flowing directly to the corporation as an incident of its 
business they are allowable as a deduction froip gross 
income—this the appellant concedes to be true.l 
In the agreed statement of evidence (R. 72) tjhe wit¬ 
ness for the appellant testified that the competition in 
the creamery 7 business was very keen, that Omaha was 
the largest butter market in the world and the cream¬ 
eries located there were in close competition. Ii| Sioux 
City one of the largest single creameries in thej world 
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is our chief competitor, and competition at that point 
has for many years been very keen (R. 72). 

It is clear from the uncontroverted testimony (R. 
71-74) that the contributions were made for the pur¬ 
pose of deriving a direct benefit and that a direct busi¬ 
ness benefit resulted to the corporation from the con¬ 
tributions, which were an ordinary and necessary ex¬ 
pense to the appellant. 

The contribution of $400.00 was made to the Morn- 
ingside College for the Women’s Residence Hall. The 
witness could not state how much was sold in 1929, but 
he testified that the corporation sold it $1,900 to $2,000 
worth of goods in 1930 and also again in 1931 (R. 71, 
73), that the corporation had sold goods to it for some 
time and was anxious to retain its business (R. 73). 

Briar Cliff College is a Catholic institution and the 
St. Joseph’s Hospital and other Catholic institutions 
of Sioux City actively got out and solicited subscrip¬ 
tions on behalf of Briar Cliff College on the basis of 
their own business and it was on account of the solici¬ 
tation of St. Joseph’s Hospital that it made the sub¬ 
scription to Briar Cliff (R. 73). The amount of busi¬ 
ness done with St. Joseph’s Hospital for the years 1930 
and 1931 ran between $3,000 and $3,500 gross. It sold 
nothing to St. Joseph’s Hospital until the last month 
or two of 1929 (R. 73). 

The contribution to the Omaha Y. M. C. A. Operat¬ 
ing Fund was made at the solicitation of Mr. P. F. 
Peterson, President of the Peterson Baking Company, 
to whom the appellant sold large quantities of goods, 
upwards of $22,000 in 1930 and upwards of $25,000 in 
1931 (R. 72). The witness testified that this contribu¬ 
tion was made to retain the good will and business of 
the baking company. Surely a contribution which was 
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made to retain such a valuable customer, and |did re¬ 
tain and also increase the sale with that customer rep¬ 
resented a consideration for a benefit flowing directly to 
the corporation. | 

The Board in its decision, however, erroneousllv held 
that the appellant did not show any direct or substan¬ 
tial benefit to the business and in arriving at itjs deci¬ 
sion quoted Helvering v. Evening Star Newspaper Co., 
78 Fed. (2d) 604. It is obvious that the situation pre¬ 
sented in that case is entirely different from tjhat in 
this case. True the newspaper may have expected an 
increase in circulation by the general public by i|ts con¬ 
tribution to the Community Chest, and was doiiibtless 

i 

sowing seeds of good will to the winds of general pub¬ 
lic favor. In this case, however, the contribution^ were 
made at the request of definite customers and as [in the 
case of the Y. M. C. A. contribution, it was madeiat the 
request and insistence of a valuable customeil* who 
doubtless knew of the keen competition of the {appel¬ 
lant’s rivals in business. 

In F. d R. Lazarus d Co., 32 B. T. A. 633, referred 
to by the Board in its decision, the contribution were 
made for the purpose of avoiding criticism or iljl will, 
whereas in the case at bar the contributions were |a con¬ 
sideration for a direct benefit to the appellant, j The 
case at bar is also distinguishable from the chse of 
Adam, Meldrum d Anderson Co., 29 B. T. A. 41ij), and 
First National Bank in Mobile, 30 B. T. A. 632, for in 
those cases the contributions were made in orcjer to 
keep the good will of the general public, whereas jn the 
instant case the contributions were made to or 4t the 
request of valuable customers and the appellanf was 
directly benefited thereby. j 

As to the contributions to the Interdenominational 
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Church, St. Paul’s Baptist Church, Nebraska Metho¬ 
dist Church and Zion Baptist Church, it may not be 
possible to indicate specific sales to members of 
churches subsequent to the making of the contributions, 
but the only natural and reasonable inference to draw 
would be that such contributions made in the face of 
severe competition would result in the members of the 
churches fayoring the appellant with their business. 

In First National Bank in St. Louis v. Commissioner, 
23 B. T. A. 1125, the Board on page 1125 said, 4 4 How¬ 
ever it is sufficient if the petitioner was motivated by 
a reasonable expectation that its business would profit 
by reason of the contributions”. See also Poinsett 
Mills, 1 B. T. A. 6; Thomas Shoe Co., 1 B. T. A. 124; 
and Killian Co., 20 B. T. A. 80, quoted by the Board 
in Yamhill Electric Co. v. Commissioner, 20 B. T. A. 
1232, in which the following language was used. The 
donations must represent a “consideration for a ben¬ 
efit flowing directly to the corporation as an incident 
to its business”. The contributions “must have in a 
direct sense some reasonable relation to the taxpayer’s 
business” and that the contribution is “reasonablv 
motivated by or related to the proper conduct of the 
business” All the above referred to elements are pres¬ 
ent in respect to the contributions made by the appel¬ 
lant. 

Surely contributions made to or at the request of 
valuable customers in cities where competition is so 
keen is for the purpose of preserving good will and 
to increase sales to those customers. When this is 
shown, the benefit is not remote nor indirect, but is 
substantial and in a genuine sense an ordinarv and 
necessary business expense. 
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CONCLUSION. 

It is submitted that the findings of fact, opinion, and 
decision of the Board of Tax Appeals are contrary to 
the evidence, unsupported by its own decisions and 
cannot be sustained in law or fact. The decision of 
the United States Board of Tax Appeals should, there¬ 
fore, be reversed. 

Frank L. Warfield, 

Attorney for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia | 

! 

No. 6678 J 

The Fairmont Creamery Company, peti|tioner 

v. 

Guy T. Helvering, Commissioner of Internal 
Revenue, respondent ! 

ON PETITION FOR REVIEW OF DECISION OF THE BOARD 

OF TAX APPEALS 

— 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion is the memorandum 
opinion of the United States Board of Tak Ap- 
jieals (R. 54-60), which is not reported. 

JURISDICTION 

This appeal involves Federal income taxps for 

i 

the calendar year 1930, and is taken from!a de¬ 
cision of the Board of Tax Appeals entered |Janu¬ 
ary 9,1936 (R. 60). The case was brought to this 
Court by a petition for review filed January 16, 
1936 (R. 61), pursuant to the provisions of Sec- 
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tions 1001-1003 of the Revenue Act of 1926, c. 27, 
44 Stat. 9, as amended by Section 1101 of the 
Revenue Act of 1932, c. 209, 47 Stat. 169. 

QUESTIONS PRESENTED 

1. Whether interest received by petitioner dur¬ 
ing the year, on notes of employees given in con¬ 
nection with their stock subscriptions, constitutes 
taxable income. 

2. The proper adjustments to petitioner's in¬ 
come in connection with the cancellation of em¬ 
ployees ? stock subscriptions. 

3. Whether certain contributions made by peti¬ 
tioner to religious and charitable institutions are 
allowable deductions as ordinary and necessarv 
expenses. 

STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are set 
forth in Appendix, inf ra, pp. 13-14. 

STATEMENT 

In 1929 petitioner, a corporation engaged in the 
creamerv business, sold 25,395 shares of its com- 
moil stock to certain of its employees at $26 per 
share. Under the sales agreements $2 per share 
was paid in cash, and notes drawing interest at 
six per cent, payable quarterly, were given for the 
balance. The principal of this balance was pay¬ 
able fifty cents per share monthly (R. 54, 55). 

The stock thus subscribed for was filled out on 
the regulai* form, registered in the names of the 
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employees, and entered in petitioner’s books and 
carried on its balance sheets as capital stock out¬ 
standing. The employees’ notes to cover t|he bal¬ 
ance of the subscription price were entered i n peti¬ 
tioner's books and carried on its balance sheets as 
“Notes Receivable—Stockholders” (R. 55). 

It was agreed that the stock certificates ^vere to 
remain in the custody of the petitioner for four 
years, whether paid for in full or not, and during 
such period the subscribers were not to lujve the 
right to transfer, assign or pledge the stock in any 
way. Should the employment of any subscriber 
be terminated in any wav within the period of four 

4/ V 1 

years, the petitioner was to “cancel the stock and 
reimburse the stockholder the amount actualjy paid 
bv him on same less cash dividends, with interest 
at six per cent." Upon receipt from the eniployee 
of the application for stock, down paymept and 
note, the stock was issued, and petitioner, gt that 
time, secured from the employee an assignment in 
blank on a separate form for that purpose (JR. 55). 

Petitioner was authorized to apply dividends on 
the stock in payment of unpaid interest oil pur¬ 
chaser's note and to past due installments on the 
notes, and the balance of the dividends was to be 
paid to the purchaser in cash. During thp year 
1930 petitoner declared quarterly dividends on its 
common stock of forty cents per share. The divi¬ 
dends on the stock subscribed for by employees 

i 

were first applied to interest due on the employees’ 
notes, and the balance was either paid to t^ie em- 
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plovees or credited to unpaid subscription install¬ 
ments (R. 55). The portion of the dividends ap¬ 
plied during 1930 to interest due on the notes of 
the subscribers, petitioner contends, is not prop¬ 
erly includable in its income for the year (R. 56). 

During the year 1930 numerous stock subscrip¬ 
tions of the employees were cancelled and, pursu¬ 
ant to the subscription agreement, such employees 
were paid the amounts paid in by them with 
interest, less the dividends credited to them with 
interest, which latter reverted to and were retained 
by petitioner (R. 55-56). The adjustments for 
these cancellations give rise to the second question. 

Petitioner kept its accounts and made its return 
for the taxable year on the accrual basis (R. 56). 

During the year petitioner made several contri¬ 
butions. The Board stated there was no evidence 
before it that the donations to three churches or 
the hospital resulted in any benefit whatever, di¬ 
rectly or indirectly, to petitioner or its employees 
(R. 59). xYnd the Board determined that the evi¬ 
dence did not show any direct and substantial bene¬ 
fit to petitioner’s business from its contributions 
to two colleges and the Y. M. C. A. (R. 59). 

ARGUMENT 

I 

To state the first question is to answer it. Peti¬ 
tioner asks on page 2 of its brief herein: 

AYhether interest in the sum of $26,708.63, 
received by the appellant in the year 1930 


**• 

0 


on notes of the employes for stock sub¬ 
scribed by them, constituted taxable income 
to the appellant for said year. 

The $26,708.63 is that portion of the dividends 
paid on petitioner’s stock subscribed for by its 
employees, which was applied to interest due on 
the employees’ notes given in the purchase of such 
stock. The balance of such dividends was either 
distributed to the employees in cash or credited 
against unpaid subscription installments (R. 55). 

i 

It should be noted that this item is inteilest ap¬ 
plied to notes which continued in full! force 
throughout the year, and has no connection with 
the purchase contracts which were canceled, in¬ 
volved in the second question. 

It seems clear that this item was income \o peti¬ 
tioner. It was entitled to receive interest on the 
notes. The employee-stockholder was entitled to 
receive, and actually was paid in cash a portion of, 
the dividends. The employee stock was issiked and 
outstanding. Dividends were declared on qll com¬ 
mon stock alike. There is no difference in jhe em¬ 
ployee-stockholder’s right to the portion cff divi- 
dends applied to interest on his note and that por¬ 
tion which he received in cash. The application of 
a portion of the dividends to interest due fvvas le¬ 
gally no different than had the full dividend been 
distributed physically to the employee-stockholder 
who used a portion thereof to pay his interest. 

Petitioner’s contention that interest received on 
an interest-bearing obligation is not income because 



at some future date, because of some subsequent 
condition, an adjustment may become necessary, is 
contra to the principle laid down in Burnet v. San- I 

ford <£• Brooks Co., 282 U. S. 359. The Court there I 

said (p. 365) : 

It, is the essence of anv system of taxation 
that, it should produce revenue ascertain¬ 
able, and payable to the government, at 
regular intervals. Only by such a system is 
it practicable to produce a regular flow of 
income and apply methods of accounting, 
assessment, and collection capable of prac¬ 
tical operation. It is not suggested that 
there has ever been anv general scheme for 
taxing income on any other basis. 

Of. Standard\ Slay Co. v. Commissioner, 63 F. 

(2d) 820 (App. D. C.). See also Blum v.Helvering, I 

74 F. (2d) 482 (App. D. C.) ; Brown v. Helve ring, 1 

291 U. S. 193; Board v. Commissioner, 51 F. (2d) 

73 (C. C. A. 6th), certiorari denied, 284 U. S. 658; j 

Charleston & W. C. By. Co. v. Burnet, 50 F. (2d) 

342 (App. 1). C.). 

Even where there is a present controversy over 
the ownership of earnings when received, they are 
income. North American Oil v. Burnet, 286 U. S. 

417. I 

In Gardner-Denvcr v. Commissioner , 75 F. 

(2d) 38 (C. C. A. 7th), certiorari denied, 295 U. S. 

763, stock was sold to employees under an agree¬ 
ment substantiallv identical with that in the in- 

* 

stant case. The stock, however, was not issued at 
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the time of subscription. There it was contended 
by the corporation that it was entitled to deduct, 
as additional compensation to employees^ the 
dividends applied on the purchase price of istock 
so sold. The court said (p. 40) : j 

We are not greatly impressed with peti¬ 
tioner’s contention that, because this con¬ 
tract might have been terminated by Either 
party before its consummation by full pay¬ 
ment of the purchase price and delivery of 
the stock, it cannot be treated as a sale until 
such consummation. It is true that the em¬ 
ployee might, if he chose, before the (stock 
was paid for in the manner specified, jhave 
terminated the agreement and received back 
the money he had paid, with interest; and 
the employer might also, under the strict 
terms of the agreement, by discharging’ the 
employee have terminated the contract and 
relieved itself from further obligation 
thereunder. 

But we do not believe that under ti e is¬ 
sues here there should be taken into | con¬ 
sideration the possible contingency of the 
employer doing so harsh and inequitable a 
thing as to discharge the employee for the 
purpose only of preventing his completion 
of the specified payments and avoiding the 
obligation to convey to him the stock when 
paid for as specified. Indeed, the corpora¬ 
tions did not undertake to deal thus inequi¬ 
tably, but the contract of sale was carried 
out by delivering the stock as agreed, not- 
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withstanding its substantial advance in 
value during the interim. 

The Board found, in effect, that all those 
concerned treated the transaction from the 
beginning as a sale of the stock to the em- 
ployees upon credit as indicated; and that 
the corporate books and accounts of the 
transactions in all respects treated them as 
sales, without disclosing anvthing to indi- 
cate that at any time from the acceptance of 
the proposition was there involved or con¬ 
templated any element of added compensa¬ 
tion, actual or potential, to these employees. 

# # # # "X - 


What we have said is applicable as well 
to the contention for deduction of dividends 
declared on this stock and credited to the 
employees on the purchase price. The divi¬ 
dends are an incident of ownership of the 
stock, and however their payment may have 
advantaged the employees they did not rep¬ 
resent outlay or expense to the corporations 
or to petitioner, and they are not deductible 
from gross income as claimed. 


In the instant case the subscriptions were treated 
by petitioner as sales, and, we submit, all interest 
received on the employees* notes in 1930 was in¬ 
come to the petitioner for that year. 



The second question involves adjustments in 
connection with employee subscriptions which 
were cancelled during 1930. The formula for these 
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adjustments is found in paragraph 8 of the “Appli¬ 
cation for Employees’ Stock” (R. 80, 81) : j 

Stock to revert to the Company a|t any 
time during four years from date of lissue, 
should my employment by the Compajny be 
terminated for any reason whatsov^r, in 
which case the Company is to settle with me 
by returning the amount of my totalj pay¬ 
ments with interest at 6 per cent, the |Com- 
pany retaining all dividends, both cash and 
stock, paid during the time the stock has 
been issued. 

The effect of petitioner’s entries is confusing un¬ 
less analyzed. Petitioner reduced its 1930 iijeome 
bv making debit entries to “Interest Paid’’ and 
“Interest Received” in the total amounts of 
$1,305.87 and $2,981.67, respectively. It increased 
such income by crediting “Interest Receive^” in 
the total sum of $146.38 (R. 89). Its incomj was 
also increased by $4,120.80, “Refund Dividend”, 
but this latter amount was returned as non-ta^able 
income (R. 77). The above amounts represented: 

(1) Six per cent “interest” on sums paid in by employees 

from dates of payment_$lj 305. S7 

(2) Interest received from (late of subscription on em¬ 

ployees’notes_ 2j9Sl. 67 

4 287 54 

(3) Refund of dividends_$4.120. SO 

(4) Interest charged employees on dividends 

paid_ 146. 38 

—- 4, 267.18 

Actual loss during year on stock cancella¬ 
tions_ 20.36 

The Board determined that the $4,120.80 refund 
of dividends should be added to petitioner’s income 







10 


in order to properly reflect its net loss on cancella¬ 
tions of $20.36, which it allowed. 

Deductions are only allowed as provided by 
statute and in securing them taxpayer must bring 
himself clearly within the terms of the statute. 
New Colonial Co. v. Helve rimy, 292 U. S. 435. Peti¬ 
tioner claims deduction of items (1) and (2). 
Item (1), is not true interest paid upon an interest 
bearing obligation but a part of the formula used 
in adjustment upon cancellation. Baltimore & 
O. B. Co. v. Commissioner, 78 F. (2d) 456 (C. C. A. 
4th). Item (2) stands on the same footing. It is 
a charge out of interest received on the employees’ 
notes during 1930 and prior thereto. Taxpayer 
points to no provision of the statute that permits 
these deductions on anv theory other than their use 
in determining the net loss of $20.36 caused by 
cancellations. 

Ill 

While the Revenue Acts permit individuals to 
deduct charitable contributions, they contain no 
provision granting a like provision to corporations. 
In fact, the matter was considered and voted down 
by Congress during the passage of the Revenue 
Act of 1918. Cong. Rec. (House), Vol. 56, Part 10, 
pp. 426-428. 

As the Board stated (R. 59), there is no evidence 
that the donations to the three churches or the hos¬ 
pital resulted in any benefit whatever to the peti- 
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tioner or its employees. As to the other donations 
the Board found petitioner had not shown any di¬ 
rect and substantial benefit to its business because 
thereof (R. 59). | 

The Court ’s language in Old Mission Co. v.| Hel¬ 
vering, 293 U. S. 289, would seem particularly ap¬ 
plicable and decisive of this issue, viz. (p. 294^): 

It is a question of fact in each case whether 
a donation is made to an institution I con¬ 
ducted for the benefit of the donor’sj em¬ 
ployees or is consideration for a benefit, 
flowing directly to the donor as an incident 
of its business. Here the ruling of the Com¬ 
missioner, that the deduction was not per¬ 
missible under the statute and regulations, 
presumably rests upon a correct determina¬ 
tion of the facts. Welch v. Helvering , 290 
U. S. Ill, 115. The Board of Tax Appeals 
found that the gifts to the San Francisco 
Community Chest were apportioned aiiiong 
the charitable organizations of the City! and 
that the gifts of petitioner were made in the 
belief that “they resulted in good will to¬ 
ward the petitioner and increased its busi¬ 
ness.” But the Board made no finding of 
any direct benefit to petitioner’s employees 
or business which the regulations contem¬ 
plate. Nor was there evidence before jit to 
support such a finding. Our review of deter¬ 
minations by the Board is limited to Ques¬ 
tions of law raised by its findings or its fail¬ 
ure to make findings required by the statute. 
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See also Helvering v. Evening Star Newspaper 
Co., 78 F. (2d) 604 (C. C. A. 4th), certiorari de¬ 
nied, 296 U. S. 628. 

To the facts in the instant case the Commissioner 
and the Board have applied the above standard. 
The determination should not be disturbed. 


CONCLUSION 

The Board's decision properly reflects petition¬ 
ers income for the vear involved, and should be 

%> / 

affirmed. 

Respectfully submitted. 

Robert II. Jackson, 

A ssista n t Attorn eg Gen eraL 
J. Loris Monarch, 

A. F. Prescott, 

Special Assistants to the Attorney General . 
September 1936. 


APPENDIX 
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Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 23. Deductioxs From Gross In)come. 

In computing net income there slikill be 
allowed as deductions: 

(a ) Expenses. —All the ordinary and 
necessary expenses paid or incurred djuring 
the taxable year in carrying on any tr 4 .de or 
business, * * *. 

(5) Interest. —All interest paid or ac¬ 
crued within the taxable year on indebted¬ 
ness, except on indebtedness incurred or 
continued to purchase or carry obligations 
or securities (other than obligations of the 
United States issued after September 24, 
1917, and originally subscribed for by the 
taxpayer) the interest upon which is wholly 

exempt from taxation under this title! 

* * * * * 

(/) Losses by corporations. —In th^ case 

of a corporation, losses sustained djuring 

the taxable year and not compensated for 

bv insurance or otherwise. 

* 

* * * * * 

(n) Charitable and other contribu¬ 
tions. —In the case of an individual, con¬ 
tributions or gifts made within the taxable 
year to or for the use of: [charitably, etc., 
institutions] * * *. 1 

Treasury Regulations 74, promulgated 
the Revenue Act of 1928: 

Art. 262. Donations by corporations .— 
Corporations are not entitled to deductj from 

(13) 
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gross income contributions or gifts which 

individuals mav deduct under section 23 

%/ 

(n). Donations made by a corporation for 
purposes connected with the operation of 
its business, however, when limited to chari¬ 
table institutions, hospitals, or educational 
institutions conducted for the benefit of its 
employees or their dependents are a proper 
deduction as ordinary and necessary ex- 
penses. Donations which legitimately rep¬ 
resent a consideration for a benefit flowing 
directly to the corporation as an incident of 
its business are allowable deductions from 
gross income. For example, a street railway 
corporation may donate a sum of money to 
an organization intending to hold a conven¬ 
tion in the city in which it operates, with the 
reasonable expectation that the holding of 
such convention will augment its income 
through a greater number of people using 
the cars. Sums of money expended for lob¬ 
bying purposes, the promotion or defeat of 
legislation, the exploitation of propaganda, 
including advertising other than trade ad¬ 
vertising, and contributions for campaign 
expenses, are not deductible from gross 
income. 
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